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OVERSIGHT OF SECTION 220 OF THE CON-
GRESSIONAL ACCOUNTABILITY ACT: IMPLE-
MENTING THE RIGHTS OF CONGRESSIONAL
STAFF TO COLLECTIVELY BARGAIN

WEDNESDAY, MARCH 2, 2022

HOUSE OF REPRESENTATIVES,
COMMITTEE ON HOUSE ADMINISTRATION,
Washington, DC.

The Committee met, pursuant to call, at 2:02 p.m., in Room
1310, Longworth House Office Building, Hon. Zoe Lofgren [Chair-
person of the Committee] presiding.

Present: Representatives Lofgren, Raskin, Aguilar, Scanlon,
Leger Fernandez, Davis, Loudermilk, and Steil.

Staff Present: Jamie Fleet, Democratic Staff Director; Sean
Jones, Professional Staff, Teri Morgan, Deputy Staff Director;
Eddie Flaherty, Director of Operations; Hannah Carr, Professional
Staff; Khalil Abboud, Deputy Democratic Staff Director; Lauren
Doney, Rep. Raskin Deputy Chief of Staff; Kyle Parker, Rep.
Butterfield Chief of Staff; Tim Monahan, Minority Staff Director;
Nick Crocker, Minority Deputy Staff Director; Gineen Breeso, Mi-
nority Special Counsel; and Aubrey Wilson, Minority Special
Projects Director.

The CHAIRPERSON. A quorum being present, the Committee on
House Administration will come order.

We want to say good afternoon to everyone. As we begin, I want
to note that we are holding this hearing both in person and re-
motely, and, therefore, in compliance with the regulations for re-
mote committee proceedings pursuant to House Resolution 8.

If you are joining remotely, please keep your microphone muted
when not speaking to limit background noise and always keep your
camera on.

And for those joining us in the hearing room, we are holding this
hearing in compliance with the most recent guidance issued by the
Office of the Attending Physician. Let me just say, it is a relief to
be back in person, and it is wonderful to be here safely with our
extra ventilation and without our masks.

So, with that, I ask unanimous consent that the chair be author-
ized to declare a recess of the Committee at any point, and that
all Members have five legislative days in which to revise and ex-
tend their remarks and have any written statements be made part
of the record. And, without objection, that is ordered.

Now, let me just say, one of the first votes I cast as a brand-new
member of the House of Representatives—it was late on my very
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first day in that Congress—was to pass the Congressional Account-
ability Act. Not a single Member of the House of Representatives
voted against it.

As someone who grew up in a union family, and as a former con-
gressional staffer, and as a long-time advocate of workers’ rights
and protections, I was proud to cast that vote and proud to be part
of an institution that sent a strong message to Legislative Branch
employees and the American public by unanimously approving that
bill.

Less than two weeks later, we voted again on a very similar
version of the bill sent to the House and Senate. Again, not a single
member of the House voted against it, and that version of the bill
was signed into law by then- President Bill Clinton.

The CAA was a landmark bipartisan reform for the Congress.
Until its enactment, Congress was exempt from workplace discrimi-
nation laws, and this included, for example, finally extending
rights and protections of the Fair Labor Standards Act of 1938 to
Legislative Branch employees.

However, one provision of the bill we unanimously approved re-
quired additional action—the provision of the CAA that provided
for Legislative Branch employees to organize and collectively bar-
gain as employees in other workplaces can.

That part of the law directed the new Office of Compliance, now
called the Office of Congressional Workplace Rights, to recommend
implementing regulations to the Congress which, when adopted,
would take effect and permit employees to organize.

The Office of Compliance did its part. The Office of Compliance
carefully reviewed the issue, and after careful review and public
notice, the office’s Board of Directors recommended regulations
that, as the law said should be the default, followed the sub-
stantive regulations already issued by the Federal Labor Relations
Authority. These regulations as required by the CAA needed to be
approved by Congress before they could be implemented.

Our most recent oversight hearing on OCWR on November 19,
2021, included discussion of the issue of unionization for congres-
sional staff. During that hearing, Barbara Camens, a member of
the OCWR Board of Directors, testified that, and I quote, those reg-
ulations were issued by our board 25 years ago, before the current
iteration of the Board. We have not looked at them, we have not
reexamined them, and we have not taken a position on them.

Since our November 2021 hearing, there has been increased and
significant attention to the issue of unionization of congressional
staff and the 1996 regulations from both Members, staff, and the
press.

Accordingly, in continuing our oversight of this issue, I wrote to
the OCWR Board and asked for their views of the 1996 regulations.
The Board responded on February 22, 2022, and said that following
a fresh review of the regulations the board originally recommended,
OCWR continues to support them and endorses their adoption.

And, without objection, I ask that my February 8, 2022, letter to
the OCWR and the Board’s February 22 response be inserted into
the record.

The CHAIRPERSON. Two important principal goals of the Congres-
sional Accountability Act were to improve the work environment
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for legislative branch staff and provide them with the same rights
and protections afforded to workers in other sectors, and to ensure
that Congress operates under the laws it enacts for private sector
workplaces.

We took important steps forward in a bipartisan basis in passing
the original CAA, and we again acted together on a bipartisan
basis to add additional reforms, including strengthening protections
for staff, and increasing accountability for Members in recent years
with this Committee playing a lead role.

However, Congress has still failed to follow through on an impor-
tant part of the law, and that would provide Legislative Branch
staff with the option to organize but only if they choose.

It is well past time for Congress to follow through on that prom-
ise. Today’s hearing is an important opportunity to learn more spe-
cific aspects of the CAA and Congress’ options for moving forward.

I would now recognize the Ranking Member, Mr. Davis, for any
opening comments he may have.

[The statement of Chairperson Lofgren follows:]
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Chairperson Zoe Lofgren
Oversight of Section 220 of the Congressional Accountability Act:
Implementing the Rights of Congressional Staff to Collectively Bargain
March 2, 2022
Opening Statement

Today, we are here to examine the rights of congressional staff to collectively
bargain. One of the first votes I cast as a brand-new Member of the House of
Representatives was to pass the Congressional Accountability Act. Not a single
Member of the House of Representatives voted against it. As someone who grew up
in a union family, and as a long-time advocate of workers’ rights and protections, I
was proud to cast that vote and proud to be part of an institution that sent a strong
message to Legislative Branch employees and the American public by unanimously
approving that bill.

Less than two weeks later, we voted again on a very similar version of the bill sent
to the House and Senate. Again, not a single member of the House voted against it,
and that version of the bill was signed into law by then-President Bill Clinton. The
CAA was a landmark bipartisan reform for the Congress. Until its enactment,
Congress was exempt from workplace discrimination laws, and this included, for
example, finally extending rights and protections of the Fair Labor Standards Act of
1938 to Legislative Branch employees.

However, one provision of the bill we unanimously approved required additional
action---the provision of the CAA that provided for Legislative Branch employees to
organize and collectively bargain as employees in other workplaces can. That part of
the law directed the new Office of Compliance, now called the Office of
Congressional Workplace Rights, to recommend implementing regulations to the
Congress which, when adopted, would take effect and permit employees to organize.

The Office of Compliance did its part. The Office of Compliance carefully reviewed
the issue, and after careful review and public notice, the office’s Board of Directors
recommended regulations that, as the law said should be the default, followed the
substantive regulations already issues by the Federal Labor Relations Authority.
These regulations as required by the CAA needed to be approved by Congress before
they could be implemented.
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Our most recent oversight hearing on OCWR on November 19, 2021, included
discussion of the issue of unionization for Congressional staff. During that hearing,
Barbara Camens, a member of the OCWR Board of Directors, testified that, and I
quote, those regulations were issued by our board 25 years ago, before the current
iteration of the board. We have not looked at them, we have not reexamined them,
and we have not taken a position on them.

Since our November 2021 hearing, there has been increased and significant
attention to the issue of unionization of Congressional staff and the 1996
regulations from both Members, staff, and the press. Accordingly, in continuing our
oversight of this issue, I wrote to the OCWR Board and asked for their views of the
1996 regulations. The Board responded on February 22, 2022, and said that
following a fresh review of the regulations the Board originally recommended,
OCWR continues to support them and endorse their adoption.

Without objection, I ask that my February 8, 2022, letter to the OCWR and the
Board's February 22 response be inserted into the record. Two important principal
goals of the Congressional Accountability Act were to improve the work
environment for Legislative Branch staff and provide them with the same rights
and protections afforded to workers in other sectors, and to ensure that Congress
operates under the laws it enacts for private sector workplaces.

We took important steps forward in a bipartisan basis in passing the original CAA,
and we again acted together on a bipartisan basis to add additional reforms,
including strengthening protections for staff, and increasing accountability for
Members in recent years with this Committee playing a lead role. However,
Congress has still failed to follow through on an important part of the law, and that
would provide Legislative Branch staff with the option to organize but only if they
choose.

It is well past time for Congress to follow through on that promise. Today's hearing
is an important opportunity to learn more specific aspects of the CAA and Congress’
options for moving forward. I would now recognize the Ranking Member, Mr. Davis,
for any opening comments he may have.
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Mr. Davis. Well, thank you, Madam Chairperson, for holding
this hearing on this topic, but I am just glad that we are back here
too. I mean, I feel like—you mentioned 1995, party like it is 1995
here in the hearing room again, frankly, party like it is February
of 2020. I like this. I think this is our way of getting Congress to
get back to normal and get back to more bipartisanship.

It is refreshing to have the majority talk about this topic before
it goes to the Floor for a vote and especially on an issue that is
this impactful to our institution.

I do want to begin by stating that I believe unions can and do
play an important role in helping to facilitate a fair working envi-
ronment in many industries across America.

During my time in Congress, I have been a strong supporter of
Davis-Bacon provisions. I have supported union workers through-
out my district, including the laborers, the carpenters, the oper-
ating engineers, and the mine workers, as well as many others in
the building trades and outside the building trades. I have also
been a supporter of existing unions here on Capitol Hill, in places
where they make sense, like the Capitol Police or the Architect of
the Capitol, other labor and trade unions.

Democrats say they have called this hearing to discuss the status
of congressional staff. Considering that they have held the majority
for three years, this is long overdue as the first hearing of any
standing committee to seriously discuss any improvements to Hill
staff pay and working conditions.

Now that the majority is finally talking about these issues, they
are focusing on unworkable, impractical ideas like congressional
staff unionization, collective bargaining for people who already
have some of the best benefits in the country.

Unions do a lot of good to ensure hardworking folks across the
country can earn a great middle-class living, but they are simply
not feasible for congressional offices. Not only do most congres-
sional staff already have the benefits most unions fight for, voting
to unionize Congressional offices and committees would create seri-
ous problems and lead to even more dysfunction in Washington.

Congress’ unique office structure, fluctuating partisan balance,
unpredictable schedule changes, and unavoidable turnover due to
elections make unions impractical in our offices and committees.
This is a concept that could create numerous conflicts of interest
and impact members’ constitutional responsibilities to the Amer-
ican people without the guarantee that any improvements for staff
well-being would materialize.

As a former Congressional staffer myself, I understand the
unique working situation that all staff face. I know both the incred-
ible opportunities and challenges of being on that side of a congres-
sional office.

Like Members of Congress, staff are public servants. They are es-
sential to the Legislative Branch, and our country is fortunate to
have the benefit of their unique expertise and skill sets. We need
to set realistic expectations of what unionizing in Congress would
accomplish, which is to say very little.

First, there is no employment law gap for Congressional staff.

Second, staff unionization would fail to address one of staffers’
main issues: low staff pay. Not only does Federal law prevent this,
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union dues would simply take more from their paychecks without
any assurance that improvement to staffers’ work environment
would come to fruition.

Further, congressional staff are all political appointees, not part
of the Civil Service, and unionization would not change that. In
other words, collective bargaining would simply add unworkable,
additional layers without achieving much of anything.

Yet we acknowledge that there is more work that needs to be
done to improve staff well-being. Both Chairperson Lofgren and I
are members of the Select Committee on the Modernization of Con-
gress, where we have had multiple conversations on how to im-
prove the recruitment, treatment, and retention of staff.

This Committee has implemented several of these recommenda-
tions stemming from those conversations, for example, instituting
the HR Help, the one-stop shop for human resource information for
the whole House.

However, there are more recommendations that this Committee
should consider. Instead of focusing on those, this hearing is only
focusing on one narrow, unworkable pathway, rather than all the
possible solutions that could directly address the concerns raised by
staff.

After silence for nearly thirty years on these regulations, OCWR
and the outgoing majority want to implement them overnight,
without appropriate consideration. We need to approach this issue
with eyes wide open, have all our questions answered before com-
mitting to a course of action.

Our staff and this institution deserve better, as do the American
people. This Committee should focus on regular oversight of these
issues and review the recommendations from the Modernization
Committee.

Unions, again, many whom I have worked with on Capitol Hill
and off, in government and outside of government, they play an im-
portant role in many workplaces. They just aren’t the right answer
for Congressional offices.

I yield back.

[The statement of Mr. Davis follows:]
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Ranking Member Rodney Davis
Oversight of Section 220 of the Congressional Accountability Act:
Implementing the Rights of Congressional Staff to Collectively Bargain
March 2, 2022
Opening Statement

Thank you, Madam Chairperson, for holding this hearing on this topic, but I am
just glad we are back here as well. I like this. I think this is our way of getting
Congress to get back to normal and get back to more bipartisanship. It is refreshing
to have the Majority talk about this topic before it goes to the Floor for a vote and
especially on an issue that is this impactful to our institution.

I do want to begin by stating that I believe unions can and do play an important role
in helping to facilitate a fair working environment in many industries across
America. During my time in Congress, I have bene a strong supporter of Davis-
Bacon provisions. I have supported union workers throughout my district, including
the laborers, the carpenters, the operating engineers, and the mine workers, as well
as many others in the building trades and outside the building trades. I have also
been a supporter of existing unions here on Capitol Hill, in places where they make
sense, like the Capitol Police or the Architect of the Capitol, other labor and trade
unions.

Democrats say they have called this hearing to discuss the status of Congressional
staff. Considering that they have held the Majority for three years, this is long
overdue as the first hearing of any standing committee to seriously discuss any
improvements to Hill staff pay and working conditions. Now that the Majority is
finally talking about these issues, they are focusing on unworkable, impractical
ideas like Congressional staff unionization, collective bargaining for people who
already have some of the best benefits in the country.

Unions do a lot of good to ensure hardworking people across the country can earn a
great middle-class living, but they are simply not feasible for Congressional offices.
Not only do most Congressional staff already have the benefits most unions fight
for, voting to unionize Congressional offices and committees would create serious
problems and lead to even more dysfunction in Washington, D.C.

Congress’ unique office structure, fluctuating partisan balance, unpredictable
schedule changes, and unavoidable turnover due to elections make unions
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impractical in our offices and committees. This is a concept that could create
numerous conflicts of interest and impact Members’ constitutional responsibilities
to the American people without the guarantee that any improvements for staff well-
being would materialize. As a former Congressional staffer myself, I understand the
unique working situation that all staff face. I know both the incredible opportunities
and challenges of being on that side of a Congressional office.

Like Members of Congress, staff are public servants, They are essential to the
Legislative Branch, and our country is fortunate to have the benefit of their unique
expertise and skill sets. We need to set realistic expectations of what unionizing in
Congress would accomplish, which is to say very little. First, there is no
employment law gap for Congressional staff.

Second, staff unionization would fail to address one of staffers’ main issues: low
staff pay. Not only does Federal law prevent this, but union dues would also simply
take more from their paychecks without any assurance that improvement to
staffers’ work environment would come to fruition.

Further, Congressional staff ave all political appointees, not part of the Civil
Service, and unionization would not change that. In other words, collective
bargaining would simply add unworkable, additional layers without achieving much
of anything. Yet we acknowledge that there is more work that needs to be done to
improve staff well-being. Both Chairperson Lofgren and I are members of the Select
Committee on the Modernization of Congress, where we have had multiple
conversations on how to improve the recruitment, treatment, and retention of staff.

This Committee has implemented several of these recommendations that this
Committee should consider. Instead of focusing on these, this hearing is only
focusing on one narrow, unworkable pathway, rather than all the possible solutions
that could directly address the concerns raised by staff.

After silence for nearly thirty years on these regulations, OCWR and the outgoing
Majority want to implement them overnight, without appropriate consideration, We
need to approach this issue with eves wide open, have all our questions answered
before committing to a course of action. Our staff and this institution deserve better,
as do the American people. This Committee should focus on regular oversight of
these issues and review the recommendations from the Modernization Committee.

Unions, again, many whom I have worked with on Capitol Hill and off, in
government and outside of government, they plan an important role in many
workplaces. They just aren't the right answer for Congressional offices. 1 yield back.
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The CHAIRPERSON. The gentleman yields back.

Other Members are invited to submit any opening statements for
the record.

I would now like to welcome our witnesses. Our first witness is
John Uelmen, who is the General Counsel for the Office of Con-
gressional Workplace Rights. Mr. Uelmen previously served at
OCWR as acting General Counsel, Deputy General Counsel, and
Supervising Attorney. In December of 2015, the Board of Directors
appointed him as the General Counsel.

In his capacity as the General Counsel, Mr. Uelmen is respon-
sible for investigating and enforcing violations of the labor laws in
the CAA, as well as ensuring compliance with health and safety
and public access laws that are included in the CAA.

Prior to working with the OCWR, Mr. Uelmen prosecuted labor
and employment cases before administrative tribunals, trial courts,
and courts of appeal, for more than twenty years in Milwaukee,
Wisconsin.

We welcome you, Mr. Uelmen.

And our second witness is Mark Strand, who is President of the
Congressional Institute. The Institute produces resources such as
a House Floor procedures manual and a survival guide for congres-
sional staff.

Mr. Strand has served as president since 2007, and is also an ad-
junct professor of legislative affairs at George Washington Univer-
sity’s Graduate School of Political Management. He is the co-author
of the book “Surviving Inside Congress.”

And like some of us, Mr. Strand is also a former congressional
staffer, having spent nearly 24 years on Capitol Hill in both the
House and Senate, most recently serving as the Chief of Staff to
former Senator Jim Talent.

On behalf of the Committee, I really want to thank both of our
witnesses for their long-standing interest in improving the Legisla-
tive Branch and for being willing to share their thoughts with us
today.

I would remind the witnesses that their entire written state-
ments will be made part of the record, and we would ask that you
confine your oral testimony to about five-minutes.

So first, Mr. Uelmen, we are happy to recognize you.

Could you pull the microphone just a little bit closer? There we
go.
Mr. UELMEN. All right.

The CHAIRPERSON. Much better.

STATEMENTS OF MR. JOHN D. UELMEN, GENERAL COUNSEL,
OFFICE OF CONGRESSIONAL WORKPLACE RIGHTS, WASH-
INGTON, D.C.; AND MR. MARK STRAND, PRESIDENT, THE
CONGRESSIONAL INSTITUTE

STATEMENT OF JOHN D. UELMEN

Mr. UELMEN. Okay. Thank you for this opportunity to speak with
you today about implementing the rights of congressional staff to
collectively bargain under Section 220 of the Congressional Ac-
countability Act.
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As you know, I am the General Counsel of the Office of Congres-
sional Workplace Rights, and under the CAA, I have specific statu-
tory responsibilities with respect to Section 220. I know that many
of you have questions about today’s topic, so I will keep my oral
statement brief.

Prior to the hearing, I did provide the Committee with a detailed
written statement and a document from my office containing an-
swers to frequently asked questions about unionization and collec-
tive bargaining.

In my written statement, I tried to provide you with three types
of information concerning the past, the present, and the possible
future, if a resolution approving the OCWR regulations is passed
by the House.

Regarding the past, I provided some background information
about the regulations approved by the board in 1996, how lack of
congressional approval of these regulations affects the collective
bargaining rights of congressional staff under Section 220, and how
the current board responded to the Chairperson’s recent inquiry as
to whether the 1996 regulations are still being recommended for
approval given the changes made to the CAA in the Reform Act.

As you know, the members are now unanimous in recommending
that the regulations adopted by the 1996 board be approved by
Congress. The statutory procedures under Section 220 were not
changed by the Reform Act, and the regulations are not obsolete
because of changes in the House or the Senate since 1996.

Regarding the present, I noted the pending approval resolution
now before this Committee and suggested some steps the Com-
mittee might take regarding the language. I also provided a brief
explanation about how unionization and collective bargaining cur-
rently operate under the OCWR regulations that were approved
and issued in 1996 and which apply to other staff in the legislative
branch, since these are the same regulations that would apply to
congressional staff if the House were to approve the pending regu-
lations that the board has not yet been able to issue.

These regulations contain procedures that are able to resolve rep-
resentation questions, such as who must be included or excluded
from a bargaining unit, as well as negotiability and all other
issues.

Finally, regarding the future, I tried to answer some of the big
picture questions about how unionization and collective bargaining
might work if the rights of congressional staff would be imple-
mented in the House. Because the definition of employing office in
the CAA and because most decisions regarding staff working condi-
tions are made by the management of each Member office, unions
would have to organize at the Member and committee office level.
There cannot be one bargaining unit for most House employees be-
cause the House of Representatives itself is not an employing of-
fice.

On the other hand, it would be possible to have more than one
bargaining unit in an employing office. For example, committees
would likely have two bargaining units which would be split by
party affiliation.

Since I have noticed a change in the type of questions I have
been receiving in the last few days, I also want to talk briefly about
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the duty to bargain under the Federal Service Labor-Management
Relations Statute, most of which is incorporated into Section 220.
For convenience, I am going to refer to this as the statute.

The duty to bargain i1s very limited under the statute. It is noth-
ing like what exists in the private sector under the National Labor
Relations Act. When we talk about the duty to bargain, we are
talking about proposals made by a union that management must
bargain over.

Under the statute, the only mandatory subject of bargaining is
over conditions of employment, which is defined in the statute as
personnel practices, policies, and matters, whether established by
rule, regulation, or otherwise, affecting working conditions. And
that is in Section 7103(a)(14).

In addition, there is a broad prohibition against proposals con-
trary to law and a very expansive definition of management rights
in Section 71(6)(a) that prevents mandatory bargaining on any pro-
posal that would keep management or severely restrict manage-
ment’s right to do such things as determining its mission, budget,
organization, number of employees, internal security, hiring and
firing, disciplining, and making job assignments. So many of the
bread-and-butter issues that labor unions can compel management
to bargain over in the private sector are usually off the table for
Federal employees under this statute.

The union can, under certain circumstances, compel bargaining
over procedures which management will use when exercising a
management right or appropriating arrangements for employees
adversely affected by the exercise of a management right, but this
is a far more limited form of bargaining than what exists in the
private sector.

[The statement of Mr. Uelmen follows:]
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Written Statement of John D, Uelmen, General Counsel, Office of Congressional Workplace Rights
Before the Committee on House Administration

Oversight of Section 220 of the Congressional Accountability Act: |
¥mplementing the Rights of Congresstonal Staff to Collectively Bargain
March 2, 2022

Good afternoon Chairperson Lofgren, Ranking Member Davis, and other members of the Committee.
Thank you for this opportunity to speak with you today about implementing the rights of Congressional
staff to vrganize for the purpose of collective bargaining under Section 220 of the Congressional
Accountability Act (CAA), 2 US.C. § 1351, which grants certain employees the right to form, Jjoin, or
assist a labor organization without fear of penalty or reprisal,

As the General Counsel of the Office of Congressional Workplace Rights (OCWR), T have specific
responsibilities under Section 220 of the CAA. The statute grants me the authority to investigate and
prosecute cases involving unfair labor practices, It also allows me td investigate issues raised by labor-
management petitions to the OCWR Board of Directors when directed to do so by the Board. I also advise
the Board and the Bxecutive Director on collective bargaining matters and defond the Board’s decisions
in most of these matters before the U.S. Court of Appeals for.the Federal Circuit. For those of you who
are not famillar with the concept of “unfair labor practices” under this section of the statute, an unfair
labor practice is committed when an employing office or a union fails to comply with a statutory duty
imposed by Section 220. Since an unfair labor practice cari be committed at any stage of the collective
bargaining process — from the earliest organizing efforts all the way through the termination of &
collective bargaining agreement — my staff and I are generally familiar with the stages of the collective
bargaining process and how these rights are implemented through the various processes provided by the
OCWR under the CAA. However, because I am not directly responsible for the processingof -~
representation petitions, I may not be able to answer certain questions without consulnng with others'in
the office.

1 know that members of the Committee have many questions about how the collective bargaining rights of
Congressional staff would be implemented if the House approved the Regulations adopted by the CCWR
Board, so I want to keep ray opening remerks brief. But to provide a framework for my answers to your
questions, there are three topics that I need to cover briefly.

First; sirice e Topic of s hearing Ts Tmplementing colleciive bargalning rights Tor Congressional staff, T
will briefly review with you the mechanics of how these rights can be activated under the CAA. Second,
since implementing these rights involves approving regutations, I will briefly describe the procedures we
have established in these regulations fo resolve issues that occur during the collective bargaining process.
Finally, I will provide you with my answers to two “big picture” questions that have been posed. I say
these &re “my” answers because I am appearing here today solely as the General Counsel of the OCWR.
and any opinlon or suggestion that I express here today is not necessarily that of the OCWR Board of
Directors or the Executwe Dlrector, or the official posmon of the Office.of Congressional Workplace
Rights.

With that caveat, let me move to my first topic. As you know, Section 220 of the CAA incorporates most
of the statutory provisions contained in the Federal Service Labor-Management Relations Statute and
applies those provisions to employing offices, covered employees, and union representatives in the
legislative branch. Under this section of the CAA, covered employees are granted collective bargaining
rights and employing offices are guaranteed certain management rights. Although Congressional staffers
working for Member and Committee offices are “covered employees” under the CAA, their statutory
right to-collectively bargain does not become offective until the effective dafe of regulations covering
their offices. Ses 2 U.S.C., §§ 1351(e), 1351(f)(2). The regulatxons for these offices must be proposed,
adopted, and issued by the OCWR Board, but the Board cannot issue these regulations until a resolution
approving them is passed by the House or the Senate, or both the House and the Senate. A one-house
approval resolution allows the Board to issiie reguletionis for the offices of that house only.

1 .
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So, where are we now in this process? In 1996, the Board of Directors of the OCWR (then known as the
Office of Compliance) did propose and adopt the regulations needed to effectuate the rights of
Congressional staffto collectively bargain, and sent them'to both the House and the Senate for approval.
No action was taken on this approval request until recently when House Resolution 915 was introduced,
which would apply the regulations solely to House offices and employees. That resolution is now before
this Committee. The regulations themselves are straightforward: They state that the same regulations that
already apply to all of the other employees, labor representatives, and offices in the legislative branch
covered by the CAA (i.e., the existing OCWR Substantive Regulations on Collective Bargaining and

Unionization) would apply to the employees, labor representatives, and offices listed in section 220(e)(2)
of the CAA, which includes Member and Committee offices, Recently, In response fo a letter from
Chairperson Lofgren, the CCWR Board confirmed that if unanimously agrees with thie majority of the
1996 Board that these are the’ regulaﬁons that Congress should approve These letiers are mcluded with
my statement .

Since the resolution is now before this Committee for consideration, the first step probably should be to
review carefully its wording for technical accuragy to ensure that the resolution does what its proponents
want it to do. The CAA is very specific regarding what language “shall” be used in a one-house apptoval
resolution. This language is set forth in 2 U.S.C. § 1384(c)(4). While the CAA is silent about what
happens if this language is not used, I wanted to make sure that you are aware of this provxslon

‘What happens, then, if the House passes a resolution approving regulations that cover House offices?
Under the CAA, the regulaﬁons must still be formally issued by the OCWR Board. This happens after the
OCWR Board formally transmits them to the House and the Senate for publication in the Congressional
Record. 2 U.S.C. § 1384(d)(1), The date of Issuance is the date they are published. 2 U.S.C. § 1384(d)(2).

But what Is the effective date of the regulations? Under the CAA, regulations become effective not less
than 60 days after they are issued, but the Board may provide for an earlier date if good cause is found.
Should the Committee believe that there is good cause for specifying an earlier effective date, it might’
want to describe that good cause In any report that is issned. Remember, under the CAA, the effective
date for statutory collective bargaining rights is the effective date of the regulations.

Now that we have covered the mechanics of how collective bargaining rights for Congressional staff can
become effective, let me proceed to my seéond topic, which is to briefly describe how the cutrent OCWR
procedures would implement these rights, Covered employees would have a protected right fo discuss in
the workplace their desire to form, join, and.assist a labor organization miﬂmutreprisal 'ltypically,
unionizatlon of an employing office begins when an established labor union tries to organize a group of
employees in an employing office for the purpose of collective bargaining. The union will make an initial
determination of who should be in the bargaining unit and then start obtaining written consent for an
election from at least 30% of the bargaining unit members. Upon obtaining ¢onsent to an election from .
30% of the members, the union will file a petition for an election with the OCWR together with proof that
there is a sufficient “showing of interest” — that Is, documentation showing that at least 30% of the
members of the proposed bargaining unit want to have an efection. A copy of the petition is served on the
employing office, the OCWR can require that the petmon be posted and distributed in certain ways, and
procedures are in place to resolve any pre-election issues.

Many pre-election issues concern the appropriateness of the proposed bargaming unit. There sy be
disagreements over who should be in included in ot excluded from the bargaining unit. There is guidance
in the statute and tho case law regarding what factors should be considered when determining the
appropriateness of a unit; ultimately, the issus comes down to whether there is a “community of interest”
— i.e., whether it makes sense for this particular group of employees to bargain collectively over their
working conditions. When there is an issue regarding who should be excluded from the bargaining unit, it
usually involves whether certain employees are management officials or confidential employees.
Management officials are those employees-whose dutles and responsibilities require or authorize the
individual to formulate, determine, or influence the policies of the employing office. Confidential
employees are those employees who work in a confidential capacity with respect to a management
official, Frankly, these issues are often resolved by the pamw themselves, since both union and

2
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management have a vested interest in getting the bargaining unit right; however, if the parties cannot
reach an agreement, there are procedures in place to resolve these disputes, which can include
investigations, hearings, and testimony to resolve any factual disputes and determine who should or
should not be past of the bargaining unit,

After all pre-election issues are resolved; an-election is conducted by the OCWR, If a majority of the
voting bargaining unit members vote to be represented by the union, the OCWR certifies the union as the
exclusive representative for all ofthe members of the bargaining unit. No member of the bargaining unit
can be compelled to join the union as a dues-paying member, and the union must fairly represent all
bargaining unit employees regardless of their union membership. Once a ufiion is certified as the
exclusive representative, the employing office must negotiate conditions of employment with union and
cannot directly negotiate with bargaining unit employees who are not union representatives, Bargaining
between union sepresentatives and management officials usually continues until a collective bargaining
agreement is reached. There are various procedures under the regulations that can be used to resolve
issues over the negotiability of proposals made during collective bargaining. There aro also procedures in
place to resolve impasses in bargaining should they occur. -

After giving you this very eursory description of how the union organizing process works under the CAA,
1 can attempt to answer two “big picture” questions about unionization: how will the House Member
offices unionize, and how will Committee offices unlonize? To answer these questions, we must start
with the basic definitions of “covered employes” and “employing office” in Section 101 of the CAA.
Under the CAA, the term “covered employee” means any employee of the House of Representatives (2
U.S.C. § 1301(3)(A)), which in tum means any individual ccoupying a position “the pay for which is
disbursed by the Chief Administrative Officer of the House of Representatives” or “a position in an entity
that is paid with funds derived from the clerk-hire allowance” that is not employed by another employing
office (2 U.8.C. § 1301(7)). Using this definition, 1 believe there are approximately 10,000 “covered
employees” in the House.

‘Turning now to the definition of “employing office,” the first thing to note is that the House of
Representatives itself is not an employing office. Instead, the employing offices in the House are the
personal offices of Members, Committees of the House, and “any other office headed by a person with
the final authority to appoint, hire, discharge, and set the terms, conditions or privileges of the
employment of an employee of the House of Representatives.” 2 U.8.C. § 1301(9). Consequently, if you
add up all the Member offices, Committees, and other offices headed by a person with biring and firing
authority, I beliove there are approximately 500 “employing offices” in the House. '

‘What this means, of cours, is that because union organizing must take place at the employing office
Jevel, it must be done separately within each Member’s office or Committee office. This answers one of
the questions that I have heard: Can there be one bargaining unit to represent all House staffers? No, it is
not possible to create one bargalning unit representing all or most House employees. Similarly, collective
bargaining takes place at the employing office level; however, there could be opportunities for multiple
House offices to collectively bargain jointly. ’

Likewise, there cannot be one bargaining unit to represent all Committee staffers. In fact, there is a
possibility that some House Committees will have more than one bargaining unit. In House Committees,
the Chairperson does not usatly set the terms and conditions of smployment for minority staff; these are
usually determined by the Ranking Member. It is likely that there would have to be separate bargaining
units based upon party affiliation. Again, if there are any disputes about the appropriateness of a
bargaining unit that cannot be resolved by the labor and management representatives, there are procedures
in place to resolve these disputes.

1 know that members of the Commitiee may have questions about how we are planning for the possible
implementation of collective bargaining rights in the House. 1 can assure you that we are actively
developing plans in three areas: education of stakeholders, refresher training for OCWR staff, and
resource acquisition. If you have specific questions about these plans, [ will be happy to answer them as
best I can, either during this hearing or duting separate discussions with the Committee’s staff,



16

Having now covered my three topics, I am ready to answer your questions. Please note that-we have
prepared a document containing answers to Frequently Asked Questions (FAQs) which is either on our
website or in the process of being posted to the website. I have also included the latest draft of this
document with my statement and I hope you will find it useful. .
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ZOE LOFGREN, CALIFORNIA , 1
CHARPERSON One Hundred Seventeenth RAGRING WINOATYY STEMBER
JAMIE RASKIN, MARYLAND BARRY LOUDERMILK, GEORGIA
G.K. BUTTERFIELD, NORTH CAROLINA C()ngl' €ss Of;the United States .\ ... BRYANSTEIL, WISCONSIN
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MARY GAY SCANLON, PENNSYLVANIA House of Representatives MINORITY STAFF DIRECTOR
VICE CHAIRPERSON COMMITTEE ON HOUSE ADMINISTRATION
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TERESALEG EW MEXICO 1308 LONGWORTH HOUSE OFFICE BUILDING

JAMIE FLEET WASHINGTON, DC 20615-6157
STAFF DIRECTOR 202~225-2061 | CHA.HOUSE.GOV

February §,2022

Ms. Barbara Childs Wallace

Chair of the Board of Directors

Office of Congressional Workplace Rights
110 Second Street, SE

Room LA-200

Washington, D.C. 20540-1999

Dear Ms. Wallace,

As you are aware, when Congress overwhelmingly passed the Congressional Accountability Act
of 1995 (CAA) on near unanimous votes in both the House and Senate, it extended a number of
statutory protections for workers in the private sector to employees in the legislative

branch. Among others, Congress expressly provided for employees to organize and bargain
collectively, However, the CAA required the Office of Congressional Workplace Rights (then
called the Office of Compliance) to issue regulations which would first have to be approved by
Congress.

" "I following year, in 1996, OCWR Tulfilled its role by adopting regulations and submitting
them to Congress for approval. The regulations proposed by OCWR provided additional
guidance for how legislative branch employees could exercise their statutory right to form or join
labor organizations, as Congress expressly intended. Congress failed to act on the proposed
regulations at that time.

The Committee on House Administration (CHA) recently held an oversight hearing on OCWR,
on November 9, 2021, which included discussion of this specific issue. In her testimony, your
colleague, Director Barbara Camens noted that in the ensuing quarter century since OCWR
recommended regulations to Congress, the current members of the Board of Directors “have not
looked at them, we have not reexamined them, and we have not taken a position on them.” Ms.
Camens alsc noted that OCWR’s adoption of regulations in 1996 predated the service of the
“current iteration of the board.”

Much has changed since 1996. For example, CHA recently took a lead role in drafting and
enacting a reform law with significant bipartisan input and support to update the protections of
the CAA to provide greater protections for legislative branch employees, including making it
easier for them to assert their rights and protections under the law. Accordingly, I request that
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the Board of Directors of the Office of Congressional Workplace Rights review the regulations it
proposed in 1996 related to collective bargaining. It is my hope that an expeditious review will
inform the House’s consideration of how to better improve the workplace for our Congressional
staff.

1 appreciate your quick attention to this matter. If you have any questions, please do not hesitate
to contact me directly or the Committee Staff Director, Jamie Fleet.

Sincerely,

G Sh—

Zoe Lofgren
Chairperson
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advancing workplace rights. safety & health, and accessibility in the legislative branch

Office of Congressional Workplace Rights

February 22, 2022
Via: Electronic Mail

Hon. Zoe Lofgren

Committee on House Administration
1309 Longworth House Office Building
Washington, D.C. 20515

Dear Chairperson Lofgren:

I have received your letter dated February 8, 2022 requesting that the OCWR Board of Directors
(Board) conduct an expeditious review of the regulations adopted by a previous Board in 1996
that were promulgated under section 220(e)(1) of the Congressional Accountability Act (CAA)
[2 U.S.C. § 1351(e)(1)] and would govern unionizing and collective bargaining rights in the
personal offices of Members of the House of Representatives or Senators, as well as in
committee, leadership and other enumerated offices.

The Board has conducted a thorough review and now unanimously endorses the regulations
adopted by the 1996 Board and urges Congress to approve these regulations.

As you know, while Congress has not yet approved the Board’s adopted regulations under CAA
section 220(e)(1), Congress did approve the Board’s adopted regulations under CAA section
220(d) that apply to all covered employees, labor representatives, and employing offices not
identified in section 220(e)(2). The section 220(d) regulations are on our website as the
Substantive Regulations on Collective Bargaining and Unionization and can be found here:
https:// www.ocwr.gov/wp-content/uploads/202 1/09/final_regulations_Imr_19960930.pdf. The
section 220(d) regulations were issued by the Board on October 1, 1996, and became effective
on November 30, 1996. Like the regulations under section 220(e), the section 220(d) regulations
are required by the CAA to be the same as the comparable FLRA regulations except where good
cause exists for a modification that would be more effective for implementation of the rights and
protections under this section. Consequently, the regulations issued by the Board in 1996 under
section 220(d) closely follow the comparable FLRA regulations. Like the FLRA regulations
upon which these regulations are based, the section 220(d) regulations provide procedures for
resolving all disputes that may arise during organizing and collective bargaining, including
potential exemptions from those rights, in a manner that is both informed and impartial.

The regulations adopted by the Board in 1996 under section 220(e) of the CAA are quite

straightforward. They state that the same regulations that apply to all of the other employees,

labor representatives, and offices in the legislative branch covered by the CAA (the existing
Room LA 200, Adams Building - 110 Second Street, SE - Washington, DC 20540-1999 - /202.724.9250 - £/202.426.1913
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OCWR Regulations on Collective Bargaining and Unionization) will apply to the employees,
labor répresentatives, and offices listed i section 220{e)(2).

In your letter, you specifically requested that the Board review the 1996 section 220(e) adopted
regulations in light of the changes made by the CAA Reform Act in 2018. Since none of the
Reform Act changes made in 2018 affected section 220 of the CAA, the Board has concluded
that there is no need for any changes to the regulations adopted by the Board in 1996. While the
CAA Reform Act changed the name of the Office of Compliance to the Office of Congressional
Workplace Rights, the Reform Act also provides that “[a]ny reference to the Office of
Compliance in any law, rule, regulation, or other official paper in effect as of such date shall be
considered to refer and apply to the Office of Congressional Workplace Rights.” Pub, L. 115-
397, title 11, § 308(d) (Dec. 21, 2018). For this reason, the Board does not believe that it even
needs to propose a technical change to the name of the office in the adopted regulations.

Upon receiving your letter, we circulated it among the majority and minority staff of our
oversight committees in both the House and the Senate and requested comments. We received
comments suggesting that no changes need to be made to the 1996 adopted regulations, We also
received comments suggesting that the Board should carefully review the 1996 adopted
regulations to determine whether technical changes should be made because some office names
have changed and some changes may have been made to the underlying statutes,  Although CAA
section 220(e)(2)(H) allows the Board to identify by regulation other Congressional offices that
perform functions comparable to those listed in section 220(e)(2), it is not necessary for the
Board to do so given its conclusion that the same regulations should apply to all offices. While
this analysis would be necessary if the Board adopted special regulations for the Congressional
offices identified in section 220(e)(2), no such special regulations are being proposed.

Regarding the underlying statute, section 220 incorporates specific sections of the Federal
Service Labor Management Relations Statute (FSLMRS). Since 1996, there have been no
significant changes to those sections of the statute that would affect the implementation of
collective bargaining and unionization in the Congressional offices identified in CAA section
220(e)(2).

For these reasons, the Board does not see the need for any technical changes and unanimously
requests that Congress approve the 1996 section 220(¢) regulations previously adopted by the
Board so that the Board can formally issue them. A copy of those regulations is attached. As
provided in the CAA, the substantive rights under the FSLMRS made applicable to
Congressional offices do not apply until the section 220(¢) regulations are issued.

The Board will be publishing your letter and this response on our website and in the
Congressional Record for public information.

Very respectfully yours,

b é((ﬂm

Barbara Childs Wallace
Chair of the Board of Directors

Room LA 200, Adams Building - 110 Second Street, SE - Washington, DC 20540-1999 - t/202.724.9250 « £202.426,1913
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1996 ADOPTEDR REGULATIONS

Sec.
2472 Specific regulations regarding certain offices of Congress

2472.1 Purpose and Scope -

The regulations contained in this section implement the provisions of chapter 71 as applied by
section 220 of the CAA to covered employees in the foﬂowing employing offices:

(A) the personal office of any member of the House of Representatives or of any Senator;

(B) a standing select, special, permanent, temporary, or other committee of the Senate or
House of Representatives, or a joint committee of Congress;

(C)the Office of the Vice President (as President of the Senate), the office of the President pro
tempore of the Senate, the Office of the Majority Leader of the Senate, the Office of the
Minority Leader of the Senate, the Office of the Majority Whip of the Senate, the Office of
the Minority Whip of the Senate, the Conference of the Majority of the Senats, the
Conference of the Minority of the Senate, the Office of the Secretary of the Conference of the
Majority of the Senate, the Office of the Secretary of the Conference of the Minority of the
Senate, the Office of the Secretary for the Majority of the Senate, the Office of the Secretary
for the Minority of the Senate, the Majority Policy Committee of the Senate, the Minority
Policy Committee of the Senate, and the following offices within the Office of the Secretary
of the Senate: Offices of the Parliamentarian, Bill Clerk, Legislative Clerk, Journal Clerk,
Executive Clerk, Enrolling Clerk, Official Reporters of Debate, Daily Digest, Printing
Services, Captioning Services, and Senate Chief Counsel for Employment;

(D) the Office of the Speaker of the House of Representatives, the Office of the Majority
Leader of the House of Representatives, the Office of the Minority Leader of the House of
Representatives, the Offices of the Chief Deputy Majority Whips, the Offices of the Chief
Deputy Minority Whips, and the following offices within the Office of the Clerk of the House
of Representatives: Offices of Legislative Operations, Official Reporters of Debate, Official
Reporters to Committees, Printing Services, and Legislative Information;

(B) the Office of the Legislative Counsel of the Senate, the Office of the Senate Legal
Counsel, the Office of the Legislative Counsel! of the House of Representatives, the Office of
the General Counsel of the House of Representatives, the Office of the Parliamentarian of the
House of Representatives, and the Office of the Law Revision Counsel;

(F) the offices of any caucus or party organization;

(G) the Congressional Budget Office, the Office of Technology Assessment, and the Office of
Compliance; and
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(#) the Executive Office of the Secretary of the Senate, the Office of Senate Security; the
Senate Disbursing Office, the Administrative Office of the Sergeant at Arms of the Senate,
the Office of the Majority Whip of the House of Representatives, the Office of the Minority
Whip of the House of Representatives, the Office of House Employment Counsel, the
Immediate Office of the Clerk of the House of Representatives, the Immediate Office of the
Chief Administrative Officer of the House of Representatives, the Office of Legislative
Computer Systems of the House of Representatives, the Office of Finance of the House of
Representatives and the Immediate Office of the Sergeant at Arms of the House of
Representatives, )

2472.2 Application of Chapter 71.

(a) The requirements and exemptions of chapter 71 of title 5, United States Code, as made
applicable by section 220 of the CAA, shall apply to covered employees who are employed in
the offices listed in section H2472.1 in the same manner and to the same extent as those
requirements and exemptions are applied to other covered employees. :

(b) The regulations of the Office, as set forth at section 2420-29 and 2470-71, shall apply to the
employing offices listed in section 2472.1, covered employees who are employed in those
offices, and representatives of those employees.
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Labor-Management Relations
in the Legislative Branch
Frequently Asked Questions (FAQs)

The Office of Congressional Workplace Rights (OCWR) administers the Canpressional
Accountability Act (CAA) and works to guarantee the rights provided by the-
and employing offices within the legislative branch. Pursuant to Section 220 of the CAA, 2
U.S.C. § 1351, for employees who are eligible to join a union, the OCWR investigates and
processes petitions for union representation and union elections, and the OCWR General
Counsel investigates and prosecutes charges alleging unfair labor practices (ULPs). Below are
FAQs about the representation process, negotiability and impasse procedures, and ULP charges
and complaints.

The framework for the Jabor-management program in the legislative branch is set forth in the
CAA and described in more detail in the OCWR’s s stantive regulations on collective
bargaining and unionization. These regulations are ¢ited in these FAQs as “OCWR Substantive

Regulations.”

Disclaimer: These FAQs contain general information and are not legal authority or legal
advice. Particular answers may have unstated exceptions, qualifications, and/or limitations, or
may become outdated due to changes in the law. For these reasons, please consult with an
attorney prior to initiating any proceeding described in these FAQs. .

»u have additional questions about labor-management issues in the legislative branch, please

émail LMR@ocwr.gov.

General Labor-Management FAQs

Do I have the right to unionize?
» Covered legislative branch employees under CAA Section 220(d) and other laws

The CAA currently provides union rights to many legislative branch employees, including
employees of the United States Capito!l Police, the Office of the Architect of the Capitol, the
Office of Congressional Accessibility Services, the Office of Attending Physician, the Stennis
Center for Public Service, and offices in the Senate and House of Representatives that are not
listed in Section 220(e)(2) of the CAA.

Some legislative branch offices have union rights under laws other than the CAA. The Federal
Service Labor-Management Relations Statute (FSLMRS) provides union rights to employees of
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the Library of Congress and Government Publishing Office. 5{55( § 7103, Similarly, while
the FSLMRS itself does not grant union rights to employees of the Government Accountability
Office (GAQ), the GAO Personnel Act guarantees the rights of GAO employees to form, join, or
assist, or not to form, join, or assist, an employee organization freely and without fear of penalty
or reprisal. S.C. § 732(e). These rights are enforced by the GAO Personnel Appeals Board.

» Covered legislative branch employees under CAA Section 220(¢)

The general definition of “covered employee” in the Congressional Accountability Act includes
employees of the House of Representatives and the Senate. However, Section 220(e) requires
that additional regulations be adopted and approved before the employees of the offices listed in
Section 220(e)(2) have the right to organize for the purpose of collective bargaining. These
regulations were adopted by the OCWR Board under Section 220(e)(1) in 1996 but have not yet
been approved by Congress. A House resolution was introduced in the 117" Congress to approve
the regulations for House employees. A similar resolution may be introduced in the Senate to
approve the regulations for Senate employees.

The Senate and House employing offices listed in Section 220(e)(2) are:
(1) the personal office of any Member of the House of Representatives or of any Senator;

(2) a standing, select, special, permanent, temporary, or other committee of the Senate or
House of Representatives, or a joint committee of Congress;

(3) the Office of the Vice President (as President of the Senate), the Office of the President
pro tempore of the Senate, the Office of the Majority Leader of the Senate, the Office of the
Minority Leader of the Senate, the Office of the Majority Whip of the Senate, the Office of
the Minority Whip of the Senate, the Conference of the Majority of the Senate, the
Conference of the Minority of the Senate, the Office of the Secretary of the Conference of
the Majority of the Senate, the Office of the Secretary of the Conference of the Minority of
the Senate, the Office of the Secretary for the Majority of the Senate, the Office of the
Secretary for the Minority of the Senate, the Majority Policy Committee of the Senate, the
Minority Policy Committee of the Senate, and the following offices within the Office of the
Secretary of the Senate: Offices of the Parliamentarian, Bill Clerk, Legislative Clerk, Journal
Clerk, Executive Clerk, Enrolling Clerk, Official Reporters of Debate, Daily Digest, Printing
Services, Captioning Services, and Senate Chief Counsel for Employment;

(4) the Office of the Speaker of the House of Representatives, the Office of the Majority
Leader of the House of Representatives, the Office of the Minority Leader of the House of
Representatives, the Offices of the Chief Deputy Majority Whips, the Offices of the Chiefl
Deputy Minority Whips and the following offices within the Office of the Clerk of the House
of Representatives: Offices of Legislative Operations, Official Reporters of Debate, Official
Reporters to Committees, Printing Services, and Legislative Information;

(5) the Office of the Legislative Counsel of the Senate, the Office of the Senate Legal
Counsel, the Office of the Legislative Counsel of the House of Representatives, the Office of



25

the General Counsel of the Hotise of Representatives, the Office of the Parliamentarian of the
House of Representatives, and the Office of the Law Revision Counsel; and

(6) the offices of any caucus or party organization.

In addition, employees of the Congressional Budget Office (CBO) and the Office of
Congressional Workplace Rights do not currently have the right to unionize, because these
offices are also identified in Section 220(e)(2) of the CAA.

» How would a House or Senate resolution approving regulations adopted by the
OCWR Board of Directors affect the union rights of legislative branch employees?

None of the employees of the offices listed in Section 220(e)(2) of the CAA will have union
rights until the House, the Senate, or both pass a resolution approving regulations adopted by the
OCWR Board under Section 220(e)(1). These adopted regulations provide that the same
regulations applying to all of the other legislative branch offices, employees, and union
representatives would apply to the offices listed in Section 220(e)}(2) and their employees and
union representatives. Should the House pass such a resolution, the employees of the House
offices listed in Section 220(e)}(2) would have union rights after the OCWR Board formally
issues the regulations through publication in the Congressional Record. The same would be true
for employees of the Senate offices identified in Section 220(e) if the Senate were to pass such a
resolution. Employees of the CBO and OCWR would not have union rights unless both the
House and Senate passed a concurrent resolution approving the regulations.

> Are confidential employees and management officials eligible?

No. Confidential and management employees — including but not limited to supervisors, human
resources, and management officials — do nof have the right to unionize for the purpose of
collective bargaining even if they work for a covered employing office. These terms are defined
in the {TGWR Substantive Regulations at sections 2421.3(j) {(management official) and 2421.3(1)

{confidential employee).
> Are unpaid interns eligible employees?

No. Although the CAA provides unpaid interns with protections against certain types of unlawful
discrimination, it does not provide unpaid interns with a statutory right to unionize.

Who can help me with my labor-management related problem?

The Office of Congressional Workplace Rights (OCWR) handles labor-management issues for
legistative branch employees. Such matters include identifying appropriate units and supervising
union elections, handling negotiability appeals, conducting impasse proceedings, and
investigating unfair labor practices.
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However, the Federal Labor Relations Authority (FLRA) handles labdr-mariagement issues for
employees of the Library of Congress and Government Publishing Office, and the GAO
Personnel Appeals Board handles labor-management issues for employees of the GAO.

What labor-management rights are protected by the CAA?

The Congressional Accountability Act incorporates by reference 5 U.S.C. §§ 7102, 7106, 7111
through 7117, 7119 through 7122, and 7131 for application to the legislative branch. These
sections provide:

7102 - Employees’ rights.
7106 - Management rights.

7111 - Exclusive recognition of labor organizations.

7112 - Determination of appropriate units for labor organization representation.
7113 - National consultation rights.

7114 - Representation rights and duties.

7115 - Allotments to representatives.

7116 - Unfair labor practices.

7117 - Duty to bargain in good faith; compelling need; duty to consult.
7119 - Negotiation impasses; Federal Service Impasses Panel.

7120 - Standards of conduct for labor organizations,

7121 - Grievance procedures.

7122 - Exceptions to arbitral awards.

7131 - Official time.

In addition, the CAA provides the OCWR with the authorities provided to the FLRA in sections
7103(b), 7105, 7111, 7112, 7113, 7115, 7117, 7118, and 7122 of Title 5.

Representation FAQs

What are “representation proceedings”?

The term “representation proceedings” in labor-management relations usually refers to elections,
clarifications of bargaining units, consolidations of bargaining units, and/or decertifications of
bargaining units. R Representation Petition Form 1351D is used to request an election,
determine eligibility-for dues allotment in an appropriate unit without an exclusive
representative, and clarify, amend, consolidate, or decertify a bargaining unit,
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Election for a Union
How do eligible emplovees become represented (or not) by a union?

Eligible employees who are not represented by a union may petition for an election to decide
whether a union will represent a proposed bargaining unit of eligible employees. This petition
and election process involves the following steps:

(1) The employees provide the union with a “showing of interest,” i.e., signatures of at least
30% of the employees of an appropriate bargaining unit showing their wish to be represented
by this union. o

(2) The union petitions the OCWR using the ?C\‘&R Representation Petition Form 1351D.
(3) The OCWR investigates and resolves all pré-election issues raised by the parties.

{4) Any other union can gain a place on the ballot by filing a petition showing that they are
supported by at least 10% of the employees.

(5) The OCWR holds an election.

(6) Employees have the opportunity to vote to choose which labor organization, if any, they
would like to represent them. :

(7) If a majority of the voting employees vote to be represented by a particular union, the
OCWR Board of Directors certifies the union as the employees’ exclusive representative.

What is a “showing of interest”?

A “showing of interest” demonstrates that an employee wants to be represented by a union.
> How many employees must show interest for an election petition?

At least 30% of employees in the proposed bargaining unit must show interest in voting for a
union representative. ‘

> What decumentation is needed to show interest for an election petition?

An “authorization™ or “signature” card which is signed and dated by the employee is most often
used to show interest. However, other documentation may be used to show interest, such as a
document which is signed and dated by multiple employees authorizing the union to represent
them, a signed and dated allotment of dues form, and/or evidence of employees’ membership in
aumon.

> Is an employee’s signature on an authorization card a vote for a union?

No. An employee who signs a “showing of interest” card is not voting for a union by signing the
card; rather, the employee is merely indicating that the employee would like an election to occur.
In addition, an employee’s signature on an authorization card or document does nof commit the
employee to vote for the union.
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> Will the DCWR recognize an employee’s electronic signature on an authorization
card as valid?

OCWR Procedural Rule 1.05 allows for electronic signatures on any “filing” that is filed
electronically. The OCWR Board has never specifically determined whether this rule applies to
authorization cards and petitions filed electronically. If signatures on authorization cards are
obtained electronically, it would be a good practice to maintain a record of the email interactior
or other similar documentation in case an investigation into the authentication of the signatures
conducted.

What is a union election?

A union election is the decision to have a labor organization represent employees with
management and is made in a secret ballot election among the unit employees. The OCWR
supervises the union election and certifies the results of the election. A majority of the employe
in the bargaining unit who vote must be in favor of unionization for a labor organization to
become their exclusive representative.

What is an election petition?

/R Representation Petition Form 1351D is the petition form used to request an electio
ine whether a group of employees will or will not be represented by a union.

» Who may file an election petition?

A labor organization that is interested in representing a group of employees may file a petition
form.

» Whatto ﬁlek

A labor organization must file documentation to establish the proper showing of interest and an
alphabetical list of the people showing interest, together with QEWR Representation Petition
Form 1351D.

The questions and instructions in the petition form further describe the information required,
including but not limited to contact information for all stakeholders, a description and estimated
size of the bargaining unit(s) at issue, a statement of the results sought by the petitioner, a
verification that the showing of interest requirement has been met for the election petition, and ¢
signature of the person filing the petition. For more information, see sections 2422.2 ~2422.5 o
the OCWR Substantive Regulations.

> wWhere to file

The election petition form and supporting documentation must be filed with the OCWR
Executive Director, The form may be emailed to pewrefile@ocwr.gov, faxed to (202) 426-1913
(limit 75 pages), or hand delivered to the Office of Congressional Workplace Rights, John
Adams Building, 110 Second Street, SE, Room LA-200, Washington, DC 20540-1999. Please



29

call the OCWR office at (202) 724-9250 prior to making & hand delivery to ensure that someone
is present to receive the document.

What happens after a union files an election petition?

After the election petition is filed, the OCWR Executive Director, acting on behalf of the OCWR
Board of Directors, will investigate any issue raised by the parties, including the adequacy of the
showing of interest, the appropriateness of the proposed bargaining unit, and any other issue that
must be resolved for the election to go forward. The OCWR Executive Director may hold a pre-

election investigative hearing.

Can the election petition be challenged?

Yes. Many aspects of the election petition may be challenged, including the validity of the
showing of interest, the composition of the bargaining unit, the status of the labor union, and the
timeliness of the petition if there is a time bar because of a previous election, collective
bargaining agreement, or other bars.

For more information, please see the 0 WR Substantive Regulations at sections 2422.10
(validity of showing of interest), 2422:1 1 (challenging status of the labor union), or 2422.12
(timeliness).

Can more than one union seek to be the exclusive representative?

Yes, by filing a request to “intervene.” Any other union can gain a place on the ballot by filinga
request to intervene before the pre-election investigatory hearing opens, showing they are
supported by at least 10% of the employees.

Can the union and employing office agree to the details of the election?

Yes. Parties may enter into a voluntary election agreement, and are encouraged to do so.

What happens if the parties cannot agree on the election details?

If the parties are unable to agree on procedural matters — e.g., how long an employee must be
working for the employing office to be eligible to vote, method of election, dates, hours, location
of the election, etc. ~ the OCWR Executive Director decides the election procedures and issues a
Direction of Election.

How does the election process work?

A notice of election will be posted by the employing office and/or distributed to employees in the
proposed bargaining unit. The notice must contain all the information that employees need in
order to vote, including but not limited to the date, time, and location of the election.

The election will follow the parties’ Election Agreement or the Direction of Election. The votes
will be cast by secret ballot. A person’s right to vote may be challenged prior to the person
voting. After the election is concluded, the OCWR Executive Director or their designee will tally
the ballots and certify the election results,
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What happens if the labor organization wing the election?

The labor organization is certified by the OCWR Executive Director on behalf of the OCWR
Board of Directors and becomes the exclusive representative of the bargaining unit for collective
bargaining.

If the labor organization wins the election, do I have to join the union?

No. Under the statute, no employee can be forced to join a union. All employees are free to join,
or not join, a union without fear of penalty or reprisal,

did not join, a union?

This type of reprisal constitutes an unfair labor practice (ULP) and you can file a ULP charge
with the OCWR General Counsel. See the Unfair Labor Practices FAQs below.

Will dues be taken out of my pavcheck if the union wins the election?

Many collective bargaining agreements provide that member dues will be deducted from
paychecks. This provision is commonly referred to as a “dues check off™ provision. Only those
employees who join the union pay dues. No dues are deducted until after a collective bargaining
agreement with a dues check off provision is reached and becomes effective.

Unit FAQs

What is an “appropriate unit”?

For a bargaining unit to be an “appropriate unit,” the employees must share a “clear and
identifiable community of interest” and the unit must promote “effective dealings” with, and
efficiency of the operations of, the employing office involved. A pre-election hearing may be
necessary to resolve disputes about the appropriateness of a unit proposed in a petition.

What is a “clarification of unit”?

if there is a dispute about whether an employee, or group of employees, should be part of an
established bargaining unit, an employing office or union can petition the OCWR to resolve the
dispute using the procedures set forth in Section 2422 of the QCWR ‘mbsmntssc Regulations.

What is a “consolidations of units”?

Unions or employing offices may petition to consolidate two or more bargaining units within the
same employing office.
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Decertification Election FAQs

What is a decertification election?

Employees already represented by a union may petition the OCWR to conduct an election for
representation by another union or to be unrepresented.

How do bargaining unit emplovees decertify (or choose not to decertify) a union?

Bargaining unit employees who are already represented by a union may petition for an election
to end the union from being their exclusive representative. A decertification petition involves the

following steps:

(1) The employees gather a “showing of interest,” i.e., signatures of at least 30% of the
employees in the bargaining unit, showing their wish to no longer be represented by their
existing union. o

(2) The employees petition the OCWR using {)Q MR Representation Petition Form 1351D.
(3) The OCWR certifies the validity of the signatures on the petition.

(4) The OCWR holds an election.

{5) Employees have the opportunity to vote to choose whtch labor organization, if any, they
would like to represent them.

(6) If a majority of the voting employees vote that they no longer wish to be represented by
their existing union, the OCWR Board of Directors decertifies the union as the employees’
exclusive representative.

Negotiability and Impasse FAQs

What is “collective bargaining”?

“Collective bargaining” is the performance of the mutual obligation of the employing office and
the exclusive representative of employees to meet at reasonable times and consult and bargain in
a good faith effort to reach agreement on personnel policies, practices, and matters affecting
working conditions.

Are there topics that eannot be bargained?

Yes. There are management rights that are not subject to bargaining. A list of these management
rights is provided in $43.8.C. § 7106(a) and includes such topics as determining the mission,
budget, organization,-number of employees, and internal security practices of the employing
office. However, even if a topic is designated as a management right, this does not preclude
bargaining over procedures that the employing office will observe when exercising that right or
appropriate arrangements for employees adversely affected by the exercise of that right. This is
commeonly referred to as “impact and implementation” bargaining, See $11.5.C. § 7106(b).
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What happens if an employing office believes that a proposal is not negotiable?

Negdtiability disputes can be resolved by filing a petition with the OCWR Board of Directors
using the procedures set forth in Section 2424 of the éfCWR Substantive Regulations.
Alternatively, refusal to bargain over a proposal that is clearly negotiable may constitute an
unfair labor practice and a dispute of this nature can be resolved by filing an unfair labor practice
charge with the OCWR General Counsel. See the R Substantive Regulations at section
2423, and the afair labor practice FAQs below. A labor organization must choose between the
unfair labor practxce procedures or the negotiability petition procedures; both set of procedures
cannot be used. The regulations and section 8.06 of the R Procedural Rules provide for
expedited review of negotiability disputes.

What happens if the employing office and the union cannot reach a collective bargaining
agreement?

Impasse is the point in the negotiation over conditions of employment at which the parties are
unable to reach agreement, notwithstanding their efforts to do so by direct negotiations and by
the use of mediation or other voluntary arrangements for settlement. The OCWR Board of
Directors serves the same function as the FLRA impasse panel and can resolve issues which
have caused an impasse. Impasse procedures are initiated by filing an Jmpasse Services Request
for Assistance form with the OCWR. The complete impasse procedureg are set forth in Section
2471 of the QUWR Substantive Regulations,

Unfair Labor Practices FAQs

What are unfair labor practices?

The term “unfair labor practices™ (ULPs) refers to provisions of the FSLMRS, as applied by the
CAA, that prohibit both employing offices and labor organizations from engaging in conduct that
is contrary to the labor-management rights established by law. Both labor organizations and
employing offices are prohibited from, among other things:

e interfering with, restraining, coercing, or taking reprisal against employees in the exercise
of their labor organizing rights; and
« refusing to negotiate in good faith over terms and conditions of employment.

For a more comprehensive list of unfair labor practices, please see section 2421 4(d)y of the
& “Y& R Substantive Regulations.

What can I do about unfair labor practices?

If you believe that an employing office or a labor organization has committed an unfair labor
practice, you may file a ULP charge with the General Counsel of the OCWR. The official forms
t Charge Against an Employing Officcora 1',.}’ Charge Against a Labor Organization
contain information about what mformatmn to include and how to file. It is best to include as
much supporting documentation as you can along with the charge. If you file a charge with the
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General Counsel, you must also provide a copy of the signed charge to the charged party or the
charged party’s representative. See section 2423.6(b) of the OEWR Substantive Regulations for:
more information. , L

How long do I have to file a charge?

You have 180 davs from when the alleged violation occurred to file a timely charge. A charge
will be deemed *filed” when it is received by the Office of the General Counsel.

What happens after I file a charge?

Once a charge s filed, attorneys in the OCWR Office of General Counsel determine whether the
charge is sufficient to warrant an investigation. They then request position papers from the
parties and conduct an investigation to assess the merits of the charge. After a thorough and
impartial investigation, if the charge is determined to have merit and the parties are unable to
reach a settlement, the General Counsel may file a complaint with the Executive Director of the
OCWR. Complaints are adjudicated before a Hearing Officer, whose decision may be appealed
to the OCWR Board of Directors and the U.S. Court of Appeals for the Federal Circuit. If the
charged party is ultimately found to have committed an unfair labor practice, they will typically
be required to post a notice informing bargaining unit employees of the ULP, and other remedies
may also be ordered.
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The CHAIRPERSON. Thank you, Mr. Uelmen. Your time has ex-
pired, but your full written report is available. It will be on our
website, not only for the Members, but for staff and other inter-
ested members of the public to thoroughly review. We do appre-
ciate it, and we will hold you available for questions after we hear
from Mr. Strand, who will now be recognized remotely for five min-
utes.

Mr. Strand.

STATEMENT OF MARK STRAND

Mr. STRAND. Thank you, Chairperson Lofgren and Ranking
Member Davis and other Members of the Committee. Thank you
for inviting me to testify on the issue of congressional staff union-
ization.

I believe unionizing would ultimately harm Congress and inhibit
the work of elected Representatives and threaten their independ-
ence. I want to make clear, though, that I am not against labor
unions. I am the son of a union shop steward. As a former staffer
who served in the House and Senate for 24 years, I am mindful of
the often challenging circumstances of being a congressional em-
ployee.

My written testimony contains a lot of open-ended questions that
need to be answered before taking a single step towards allowing
employee unions among your staff. Because once you start down
this road, you might find 1t extremely difficult to turn back.

For the first hundred years of our government, Congress didn’t
have staff. It wasn’t until a joint committee in the 1970s pushed
through a number of reforms that modernized Congress that we ar-
rived at the current number of staffers working for individual
Members.

I mention this because citizens do not elect staff. They elect a
single individual to represent them. Members then are given broad
latitude to hire the staff they think will best serve their constitu-
ents.

The Executive Branch currently has more than two million em-
ployees, plus 4,000 political appointees, all of whom help the Presi-
dent execute his agenda. For Congress to compete, it requires
strong individual legislators. We empower Members to organize in
offices based on the unique needs of their district.

The independence of each individual Member is the key to Arti-
cle I powers invested in the Legislative Branch through our Con-
stitution. Our system of government was intentionally created to
invest significant power in individual lawmakers. By contrast, the
political parties in the parliamentary system control most staff,
which serves as a check against individual Members, showing inde-
pendence from party leaders. To give up that kind of independence
that is engrained in our system would put Congress at an even
greater disadvantage against the Executive Branch.

The essential problem with unionization is that the union will
share control over terms and conditions of employment with the
elected Representative that intersect at vital points with the ability
of a Member to represent his or her constituents.

A classic example is the right to discharge an employee. A law-
maker hires a legislative aide to assist with that Member’s primary
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committee assignment. The aide performs adequately on most
issues but develops a contentious relationship with committee staff
which, in turn, threatens the Member’s ability to participate in the
committee process.

Is there a just cause to discharge the employee and hire someone
who can get along with the committee staff and thereby ensure the
Member’s legislative agenda is achieved? How do you prove that in
grievance procedure? Do you get affidavits from committee staff?

What if, while that process is going on, the committee is passing
a comprehensive reauthorization that won’t occur again for another
ten years? How will the Member explain to voters that internal
staff disputes led to legislative failures but that Member still de-
serves to be reelected?

What if the staff member performs their job functions well
enough but makes a very poor impression on constituents, like a
front desk person who has difficulty making people feel welcome?
What if the scheduler makes periodic mistakes that embarrass the
office with double booking meetings or not factoring in travel times
in the district? How many mistakes are enough to justify replace-
ment?

Unionization would require uniform jobs in each office ulti-
mately, which would take an incredible amount of agency away
from lawmakers. Right now, a staff assistant in one office might
also be a press assistant, but in another, she oversees interns or
handles one or two smaller policy issues.

How would standardizing the job of a staff assistant help young
employees learn the other roles needed in a Capitol Hill office?

A union, under the guise of improving workplace conditions,
might enforce labor hours, but congressional committee schedules
can vary from week to week, even day to day. Washington, D.C.
staff can put in long hours during session, but during recess peri-
ods, it is the district staff who is no longer working traditional nine
to five, and instead is staffing their boss at breakfast, dinners, and
weekend events. These are the normal feast or famine hours for
congressional staff.

But if union decides that such long hours are detrimental, what
happens then? How is a Member sufficiently served when someone
other than she and the chief of staff determine when employees can
work within reasonable limits? What happens to a committee if a
markup runs long or extends into the morning hours? Are time-
sensitive negotiations put on hold because staff must remain off the
job for certain periods to comply with union mandates?

Senator Robert Byrd, a supporter of unions, spoke against Cap-
itol Hill unions. He said, Senators will no longer have the ability
to structure and manage their staffs consistent with the unique
needs of the States which they represent without first consulting
with union representatives.

Congressional staffers, just like Members, get pulled to public
service. Working conditions can certainly be improved, but the cor-
rect approach is robust oversight through this Committee or even
by looking at what your colleagues on the Select Committee on the
Modernization of Congress have done.
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Discretion over things like salary levels, job responsibilities, ti-
tles, hours to a reasonable extent, among a myriad of other issues,
need to be left to the Members themselves.

Thank you for inviting me to testify.

[The statement of Mr. Strand follows:]
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Chair Lofgren, Ranking Member Davis and other Members of the Committee. Thank you for

inviting me to testify on the issue of congressional staff unionization.

I am not against labor unions. I am the son of a union shop steward. And, as a former
staffer who served in the House and Senate for 24 years, | am mindful of the often-

challenging circumstances of being a congressional employee.

For the first hundred years of our government, there was no staff. We did not get to the
current number of staff until the 1970s, following the work of a Joint Committee on
congressional reform. I bring this up because citizens do not elect staff. They elect a single
individual to represent them. Members of Congress are, consequently, given broad latitude

to hire the staff they think will best serve their constituents.

For Congress to compete with the Executive Branch, it requires strong individual
legislators. We empower Members to control the size and job duties of their staff based on
the unique needs of their districts. Members are supposed to be the primary voice for their
constituents in government. When we talk about earmark reform, for example, it is
because we want to give Members a powerful and individual voice in how federal dollars

are spent in their district.

The independence of each individual Member is key to the Article One powers invested in

the Legislative Branch.

This is dramatically different from parliamentary systems where the Prime Minister isa
member of the legislature. In our system, the President represents the Executive Branch
with about 2 million employees and thousands of political appointees who help the
President to conduct his agenda. In a parliamentary system, individual lawmakers tend to
have just a few staffers - typically about three - and all other employees are either

controlled by the political parties or are institutional and non-partisan.

Congressional Institute President Mark Strand
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Eighteen full-time staffers ~ the current limit for House offices - would be the envy of any
lawmaker serving in a parliament. But the political parties in parliamentary systems
control the majority of employees as a check against individual lawmakers showing
independence from party leaders. It is true that partisanship has sometimes led the 21st
Century Congress to behave like a parliament with its party-line votes, but thisis a
departure from tradition and history where Members have voted the interests of their

districts above the interests of their party.

Our system of government was intentionally created to invest significant power in
individual Members of Congress. To give up that independence would put Congress at an
even greater disadvantage in the never-ending competition between the branches of

government.

The essential problem with unionization is that union will share control over terms and
conditions of employment with the elected representative that intersect at vital points with
the ability of a Member to represent his constituents. The classic example is the right to
discharge an employee. A lawmaker hires a legislative aide to assist with that Members’
primary committee assignment. The aide performs adequately on most issues but
develops a contentious relationship with committee staff, which, in turns, threatens the
Member’s ability to participate in the committee process. Is there just cause to discharge
the employee and hire someone who can get along with committee staff and thereby
ensure the Member’s legislative agenda is achieved? How do you prove that in some kind
of grievance procedure? Do you get affidavits from committee staff? What if, while that
process is going on, the committee is passing a comprehensive reauthorization that won't
occur again for another ten years? How will the Member explain to voters that internal staff

disputes led to legislative failures but that Member still deserves to be re-elected?

What if the staff member performs their job functions well enough but makes a very poor
impression on constituents - like a front desk person who has difficulty making people feel
welcome? What if the scheduler makes periodic mistakes that embarrass the office with

Congressional Institute President Mark Strand
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double booking meetings or not factoring in travel times in the district? How many

mistakes are enough to justify replacement?

Another mark against unionization is that Members would need to have uniform jobs from
one office to another. Work conditions vary from week to week and even day to day,
depending on the congressional and committee schedule. Sometimes the Washington staff
puts in long hours, but when Congress is in recess, the Washington hours are more normal
while district staff could be working six or seven days from early morning to late in the
evening. These are the normal “feast or famine” hours of congressional staff. A feature of
unionization is to create standard schedules, but how would that work for committee
markups that can run many hours longer than expected and into the early morning hours?
Would committee staff be able to walk off the job if a mark-up runs too long? Consider the

impact that would have on the legislative process.

In congressional offices, a job title in one can mean something different in another. You can
have caseworkers who also do outreach. You can have a staff assistant who also does
legislative correspondence, but in another office, the staff assistant is a press assistant, and
perhaps in another office, the intern coordinator and tours director. Some legislative
assistants handle a single issue for committee work while others handle multiple issues.
One of the practical problems is how do you negotiate union rules for staff whose titles
mean different things in different offices for the specific purpose of best representing
constituents on behalf of the elected Member. Different kinds of responsibilities might

determine different pay rates for each of these employees.

In the Executive Branch, essentially all non-supervisory staff with some exceptions have
the right to organize and collectively bargain. So, would most legislative assistants and
committee staff be included in a congressional system under the Federal Labor Relations

Authority similar to the regulations governing Executive Branch employees?

Congressional Institute President Mark Strand
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As Senator Robert Byrd pointed out in 1995, if there were employee unions on Capitol Hill,
“Senators will no longer have the ability to structure and manage their staffs consistent
with the unique needs of the States which they represent without first consulting with

union representatives.”

Senator Byrd was known to champion the rights of union employees so his opposition

should give pause to anyone wanting to form congressional staff unions.

There are other, practical considerations. What happens if such a union made political
contributions against a Member of Congress whose staff were paying dues? Whatif only
the staff of one party joined a union, and that party from time to time - as tends to happen -
suddenly finds itself in the minority with no control over the agenda and schedule?
Wouldn't that party be at a huge disadvantage during an important mark-up or Floor
debate if the union rules prevent staffers from working past a certain number of hours?
What if unions chose to target certain Members for grievances based on their party or their
ideology while soft-peddling issues in the offices of party leaders or committees that have
important jurisdiction over union rules? It's not far-fetched to think that union officials
might play the process differently depending on the power or attitude of the Member on
other issues. Would employees be allowed to sue unions for failing to represent them

properly?

Could union actions slowdown the legislative process and even threaten to cause
government shutdowns? After all, to gain benefits for their members unions need leverage.
Autoworkers make cars. Legislative staff make legislation. The main leverage of a
legislative staff union would be threatening the legislative process. What would happenifa
union representing caseworks decided on an action such as a work slowdown or a “sick
out”? That’s the potential control a congressional staff union could exert over how a

Member represents their constituents. That would be intolerable.

No one elects congressional staff. They have no rights under our system of government to
shape the legislative process in any way other than at the express direction of the elected
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Member whose office they serve in. Deciding that direction is the job of the elected

representatives.

I'm not saying that there aren’t Members of Congress who do a poor job managing staff and
that there aren’t legitimate staff grievances. A good member of Congress sees their staff as
their most important resource after their own time. A smart Member sets up a good
management team that allows the staff to do great work on legislation, keep constituents
informed of their actions, conduct outreach, and fight on behalf of constituents who have
problems with Executive Branch agencies. This is the difference between a really good
Member and an average one. Good staff exponentially increases the ability of a Member to
do excellent work for constituents - both in terms of legislation and more district-focused

activities.

Congress has made significant progress against the excesses of bad Members by preventing
staff from being able to contribute to their bosses’ campaigns, preventing age and racial
discrimination, addressing sexual harassment, and providing training, assistance, and
counseling to all levels of employees, including chiefs, district directors, and committee
staff directors. It can do more, and the Select Committee on Modernization of Congress has
been examining many of these issues. Congressional salaries are notoriously low,
especially when compared to the private sector salaries senior staff can command. Passing
the current fiscal year Legislative Appropriation bill would go a long way toward

addressing some of that issue.

As a Capitol Hill staffer for nearly 24 years during which time I served in nearly every
position you can hold except for the elected one, [ can tell you that staffers do not do this
job for the pay, the cushy hours, or the spacious offices. Like Members, staff also serve the
public and swear an oath to defend and protect the Constitution. Much of that work can be
quite rewarding and fulfilling, but we serve the country through the people’s
representatives - the elected Members of Congress. When we forget whose name is on the

door, it is time to move on.

Congressional Institute President Mark Strand
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About a hundred of your colleagues, including some of you, began your time on Capitol Hill
as staff. Jobs in Congress are not for everybody and attempts to unionize staff cannot
change that. This work requires unselfish service and long hours with modest pay. This is

as true for Members as it is for staff.

There are better ways to deal with the problems facing staff in the Congress than
unionization. The right system is one where the Committee on House Administration, in
collaboration with the Office of Workplace Rights and the Office of Employee Advocacy,
does robust oversight to prevent abuses, like sexual harassment or bullying, but leaves
discretion over judgment questions such as general hiring, pay levels, job responsibilities
and titles, hours (to a reasonable extent), and the general direction of the office, among

myriad other issues, to the Members themselves.

The Congressional Institute studies the internal operations of Congress and advocates for
reforms that will make the institution more effective. I believe that steps to unionize would
ultimately harm Congress and inhibit the work of elected representatives and threaten
their independence. Thank you for inviting me to testify. I posed a lot of open questions
that need to be answered before taking a single step more toward allowing employee
unions among your staff. While we all have the same goal of making Congress a better
place to work, we must be mindful of the potential conflicts of interest and unintended
consequences - because once you start down that road, you might find it extremely difficult

to turn back.

Congressional Institute President Mark Strand
Testimony: Congressional Staff Unionization; March 2, 2022 7
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The CHAIRPERSON. Thank you very much, Mr. Strand.

And now is the time when Members of the Committee can ask
questions for as long as five-minutes, and I will turn first to the
Ranking Member, Mr. Davis, for his questions.

Mr. Davis. Thank you, Madam Chairperson.

Mr. Strand, I appreciate you being our witness today and great
to see you again. You mentioned in your testimony, did I hear you
correctly, that former Senator Byrd from West Virginia did not
support unionizing congressional employees because of the unique
office type of experience?

Mr. STRAND. Yes, that is correct. And, of course, Senator Byrd
fW?S a strong supporter of unions in West Virginia, but he just
elt

Mr. Davis. That is what I was going to ask you.

Mr. STRAND. Yes.

Mr. Davis. Has he ever been accused of being anti-union?

Mr. STRAND. No. He just didn’t think it would work on Capitol
Hill. The reason for that, as you know, he was a great institution-
alist of Congress, and what he said was that they will no longer
have the ability to structure and manage their staff consistent with
the unique needs of their States.

Because this is a unique relationship. When you are elected by
the voters, they elect you; and whenever you invite somebody else
into that process of how you are represented, whether it is staff or
a union representative or someone else, you are necessarily getting
in between the Member and their constituents. And this is a dan-
gerous place to be, because it already undermines the ability of
Members to do the job the way they think it is best for their dis-
trict.

Mr. Davis. And former Senator Byrd, who had some other
unique historical perspectives, felt this way, that it would disrupt
the—could impact the legislative process and also maybe disrupt
the congressional process that we follow here in the House?

Mr. STRAND. Yes. And I think this is

Mr. Davis. Do you agree?

Mr. STRAND. Yes. I think he agreed with that statement, and I
agree with your assessment there.

The biggest challenge continually is that what is the leverage
that unions would have? Auto workers make automobiles, and so
their leverage is to stop making automobiles in a strike.

Legislative staff make legislation. Caseworkers do casework.
Staff assistants perform constituent services. And these are all at
the—but they don’t do them independently. They do them at the
express direction of the Member of Congress who hires them.

So once you invite somebody else into that process, there is mul-
tiple influences generating how they perform their duties serving
constituents. And this is where the problem comes for the inde-
pendence of individual Members of Congress.

Mr. DaAvis. Well, listen, I know you mentioned the Select Com-
mittee on the Modernization of Congress and recommendations. I
think you and I both agree that some of those recommendations
ought to be discussed at this Committee’s level.

So I appreciate your time today, Mark. It is great to see you
again and give my best to your family too.
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Mr. Uelmen, I was very impressed with your resume until I saw
that you actually went to a law school that let my colleague Mr.
Steil in. So a little lower there knowing that you both went to the
University of Wisconsin-Madison Law School.

Mr. STEIL. Hey, hey.

Mr. Davis. No, I will not yield, Mr. Steil.

In a letter from February 22 of 2022, from Barbara Childs Wal-
lace to Chairperson Lofgren, she stated that the board urges Con-
gress to approve these regulations. Do you think it is the proper
role for OCWR to advocate for the adoption of certain policies?

Mr. UELMEN. Well, I think it is the position of the board that the
policies have already been decided by the Congressional Account-
ability Act. I mean, I think it is Congress’ role to determine the pol-
icy. The Congressional Accountability Act clearly provides that
these rights exist for employees, and it is just a technicality that
they haven’t been implemented for congressional staff. So, if Con-
gress does not believe that unionization is something good for Con-
gress, they should pass legislation that says that. I don’t think the
CAA says that.

Mr. Davis. Has OCWR crafted a handbook or guidance on the or-
ganization and management of unions in the House of Representa-
tives?

Mr. UELMEN. Well, it is going to be a challenge, you know——

Mr. DAviIs. So the answer is no?

Mr. UELMEN. No. I mean, I think we had a challenge with the
Reform Act, and we met that challenge. I think the same thing
would be true with this effort, you know, with—and, again, it is
very hard to predict exactly how many petitions we are going to
get.

I mean, it is going to be extremely difficult for a union to orga-
nize, and it is going to be even more difficult to get a collective bar-
gaining agreement, so

Mr. DaAvis. Well, again, another question. My time is running
short. I apologize Mr. Uelmen. It was announced during an OCWR-
hosted brown bag lunch last week that your office is compiling a
resource of frequently asked questions. Is this correct?

Mr. UELMEN. Yes. In fact, it is up on our website.

Mr. Davis. All right. It is just inexcusable that the only guidance
your office is offering is FAQs. It is clear that there are a lot of un-
knowns and that your office hasn’t provided the necessary informa-
tion for staff and employing authorities alike for them to fully un-
derstand the impacts of what we are discussing today.

So, with that, Madam Chairperson, I am out of time, and I yield
back.

The CHAIRPERSON. The gentleman yields back.

I believe that Mr. Raskin is joining us remotely. I would recog-
nize Mr. Raskin if that is correct.

Mr. Raskin is not appearing on our screen, so I will turn to Mr.
Aguilar, who is also, I understand, participating remotely. Mr.
Aguilar would be recognized.

Oh, apparently, Mr. Raskin was trying to log on, so we will go
back to Mr. Raskin, to recognize him remotely.

Mr. Raskin.
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Apparently he has lost the feed. So we will go to Ms. Scanlon,
who is here in person for her questions. And hopefully the two re-
mote Members, who they noted, both of them, publicly, have tested
positive for COVID and have to participate remotely, will be able
to reconnect.

Ms. Scanlon.

Ms. ScaNLON. Thank you, Chairperson Lofgren, for holding this
important hearing, and thank you to our witnesses for being here.
Obviously, this is a topic of intense interest, both on the Hill and
off, and I really welcome the opportunity to dig into this a little bit.

I have worked for many years in the legal services field, and
many of the arguments we are hearing here are similar to the ar-
guments that we heard when legal services lawyers tried to orga-
nize. Also, there are many of the same reasons why legal services
lawyers tried to organize.

If you look at their union, as they started talking to each other,
they found out that they had widely shared concerns. Resources
were problematic. Workers from around the country found that
their working conditions weren’t great. There were problems with
hours and treatment and those kind of things, some of the things
we see right here in Congress, where, as has been mentioned, the
working conditions are not always ideal.

So I do welcome the opportunity to talk about what are the bar-
riers to unionization, so that they can be addressed, and what can
we do to make it easier.

I too have served on the Committee, the Select Committee on the
Modernization of Congress, and we have had many, many discus-
sions about things that need to be done to make life on the Hill
more livable for everyone.

I was really interested in reading, in the May 23, 1996, Congres-
sional Record, there was debate about staff unionization efforts
that could not include pay, health insurance, or retirement bene-
fits. These are typically things that people negotiate with through
their unions. So can you talk a little bit about that, just so it is
clear to people.

Mr. UELMEN. Sure. And that was the point I was trying to make
about how limited both the duty to bargain is as well as the scope
of bargaining is under the statute. So really what I would call the
bread-and-butter issues really cannot be bargained under the stat-
ute because they are usually determined by law or they would in-
fringe upon a management right, so

Ms. SCANLON. And can you compare or contrast that to how
other Federal employees are treated?

Mr. UELMEN. It is really the same.

Ms. SCANLON. Okay.

Mr. UELMEN. You know, there may be more opportunity in Con-
gress, simply because there are less laws that regulate, you know,
some of these areas, you know, so—and then those opportunities
would probably have to be decided by the board, you know, by a
petition. But for the most part, those are the same restrictions that
are on all other Federal employees, so——

Ms. SCANLON. So what do you see as the greatest impediments
to unionization that would need to be addressed?
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Mr. UELMEN. Well, I am not sure some of them can be addressed.
As 1 said, unions would have to organize them on the Member
level. So you can’t have one Member for one bargaining unit for ev-
erybody in Congress.

Now, there are ways that you can collectively bargain with mul-
tiple employers. So, if a union was able to organize multiple offices
and the management of those offices agreed to bargain collectively
with the union, you can come up with either a master agreement
or a lead agreement that would apply to all of the offices.

So, I mean that is something that management would have to de-
cide, and that would be something where the union would have to,
you know, be able to—one union would have to be able to organize
multiple offices, so——

Ms. SCANLON. So that would be similar to implementing model
employment rules

Mr. UELMEN. Sure, sure. I mean——

Ms. SCANLON [continuing]. For the offices?

Mr. UELMEN. I mean, this is something, like, for instance, that
happens a lot in the construction industry where you have multiple
small employers. So there is a master agreement that all of them
have signed onto

Ms. SCANLON. Right.

Mr. UELMEN [continuing]. You know, so

Ms. ScaNLON. Okay. It is just really interesting to tease it out,
especially this idea that it would have to be office by office. So if
we can only have 16 employees, some of whom are part time, what-
ever, those are pretty small units, but there could be a greater col-
lective bargaining space.

I am very interested in the organization movement. I represent
southeastern Pennsylvania. That is union country like no other,
and it has served our country well. It has built the middle class,
and we have seen how the rollback of the ability to organize and
collectively bargain has really hurt our middle class. I am really,
really heartened by the fact that we are seeing a resurgence in in-
terest in organizing around the country, in places where people
previously said it was impossible, like legal services, although that
has existed for a while; like Starbucks, for example. So I am inter-
ested in teasing out what we can do in this area, so thank you.

The CHAIRPERSON. The gentlelady yields.

The gentleman from Georgia is recognized for five minutes.

Mr. LounpeERMILK. Well, thank you, Madam Chairperson. Appre-
ciate the opportunity to be here today, and this is an important
issue, and it is important that we discuss these issues.

I think this is a solution looking for a problem, and—but still,
an idea is an idea, and we have to look at it reasonably. Another
committee I am on, we took on a nonsensical idea, the Post Office
becoming a bank. So as we went through the process, we realized,
I think everybody realized that was not a good idea. I think we do
need to look at this.

But there are several pitfalls that unionization would have that
would—and I agree with Senator Byrd. The uniqueness of this in-
stitution requires flexibility. It requires each individual office to
meet the unique needs of its constituency. It is not just State by
State, it is district by district.
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A homogenous type of operation, I think, would create many
more problems, and those who would suffer from that would be the
constituency of the people in America. I even think back of what
happens when the staffers decide to go on strike right at the end
of a government shutdown and we can’t really function here? I
mean, these are the types of things that, ah, you are crazy. Well,
there is crazier things that have happened in the world, and we
must think through these.

My office is very transitional, you may say, in the way that we
have operated. My staff and what they do now is different than the
staff that I had when I first came in. I have made up positions to
meet the unique needs of our district. As Georgia’s economy has
grown, even after the pandemic, we have grown substantially.

Many, many more new businesses are coming into the State, so
I created a staff position for someone to go and just introduce
themselves to new businesses and new organizations to let them
know how we can represent them and work with them.

So, the duties in my office is based on the strength, the talent,
and the interest of each staff member. I have at one time, I had
a scheduler here and a scheduler in the district. My scheduler in
the district also took on other duties when I was up here. I may
have a legislative correspondent who also works as a staff assist-
ant, or I have one right now that is a legislative correspondent and
is working as a legislative assistant because they have an interest
there, but they still like doing the legislative correspondent work.

We actually look at the interest and the talent of every member,
and we know how to best operate our office, and we transition as
needed.

So, Mr. Strand, unions appear to be more effective. Now, I am
in a right-to-work State of Georgia. The unions we have in Georgia
are predominantly in larger businesses, larger construction compa-
nies, larger industries. You very rarely find unionization in the
small businesses because, quite frankly, the employees don’t want
to be unionized, and the uniqueness of each small business is they
must have the flexibility within their staff. The makeup of Con-
gress, because of the way the MRA is done, the way that we do our
own hiring, is we operate more as individual, small businesses.

So, Mr. Strand, the independence of each individual member is
key to the Article I power invested in the Legislative Branch. Can
you elaborate on that and what some of the pitfalls of a homoge-
nous-type operation would be?

Mr. STRAND. Well, thank you, sir. I think that it goes back to the
whole central issue that if you have another interest negotiating
the terms—the control and terms of conditions of employment be-
sides yourself, that voters are getting someone they didn’t vote for.
And this is the challenge continually is that I do staff retreats all
over, and every office is different.

Every Member has their own unique needs in their districts.
They do things differently, from outreach to casework to the legis-
lative staff and setup. So, the uniqueness of the office is based on
your unique relationship with the voters. And therefore I think it
is just not practical to do it, especially on an office-by-office level.
You know, I am not sure how that would work on a practical basis.
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Now, this is not to say there aren’t bad employers up there, but
the key thing is that I think most Members recognize that, other
than their own time, their most precious resource is their staff. You
can exponentially increase your influence and your ability to do the
job when you have good management and good staff. And that is
something you can’t change through a union, that is something
that you must do as Members.

Mr. LoUDERMILK. All right. Thank you. We could go on this all
day, but I see I am out of time. And you are right, this is a unique
employment. This is not generally a career path for people who
work here. I have got folks in this room that used to work in my
office and moved on to other things. Hopefully, they enjoyed our
time there, but still, there are bad employers and that is something
that must be dealt with individually.

With that, Madam Chairperson, I yield back.

The CHAIRPERSON. The gentleman yields back. I understand the
technical difficulties have been resolved, and Mr. Raskin is now
recognized for five minutes.

Mr. RASKIN. Madam Chairperson, thanks so much for calling this
important hearing. As I was listening to my distinguished colleague
speak just now, I was reflecting how——

The CHAIRPERSON. Mr. Raskin.

Mr. RASKIN. Yes, can you hear me?

The CHAIRPERSON. Oh, apparently, I was—oh, there he is. Mr.
Raskin, you are recognized for five minutes.

Mr. RASKIN. Thank you very much, Madam Chairperson.

You know, all employers are unique in his or her or its own way.
The history of the labor movement, of course, is confronting em-
ployers who say, we are different, we are unique, and we take care
of our people, and we are sensitive to the needs of our employees
and so on. So I think we have got to take that with a grain of salt.

Well, what is unique about our situation is the point that I think
Mr. Strand and the Ranking Member make, which is that we are
the Congress of the United States, and we have to get the job of
lawmaking done.

Having said that, under Article I, we have the power to pass all
laws necessary and proper to the functioning of our institution. So,
we can design it the way we think we need to design it, in order
both to vindicate the interest of staff to having a fair workplace,
where their interests are recognized and taken into account, as
well as the paramount interest of the government in legislation. I
think we can do both.

So, Mr. Uelmen, let me come to you. First, does the right to orga-
nize exist now in the staffers? In other words, is there anything
that would stop, under the First Amendment and under this legis-
lation already passed, workers, staff members in a particular com-
mittee or office getting together, meeting, caucusing, and then say-
ing they want to present the Member with requests or demands of
some kind?

Mr. UELMEN. Well, that is a difficult question. I mean, yes, cer-
tainly they can do that. The problem is they probably could not en-
force any type of agreement they reach through our procedures and
then through the OCWR, so
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Mr. RASKIN. And then that is the necessity of action right now,
but theoretically, the right of them to get together exists. After all,
Section 7 of the National Labor Relations Act itself was based on
the First Amendment and the idea of people having the right to
speak, to assemble, to associate, and get together. And that is real-
ly all we are talking about doing is vindicating that right.

There are particular complexities that are attendant to the legis-
lative function of the national government. So help us with this.
What exactly is the bargaining unit? Is it each Member’s office? Is
it each committee’s office? Or is it, I could contemplate the situa-
tion where it is all the press secretaries from all the offices. Is it
the Democratic and Republican and Independent members to-
gether, or is it each separate? Is that going to be defined by regula-
tion by us or is that going to be defined through a kind of common-
law process of considering collective bargaining agreements and at-
tempts to organize?

Mr. UELMEN. Well, I think the question you are asking is lit-
erally what we call the appropriateness of the bargaining unit. So,
the way the process works is a union would propose a bargaining
unit, and if there was a disagreement with management regarding
the appropriateness of that unit, they would then use the OCWR
procedures to resolve that disagreement.

Generally, I mean, a bargaining unit must be composed of staff
members of the same employer. So, I think that you can’t have a
bargaining unit representing, you know, from multiple employers.
As | said, you may be—there may be opportunities after you form
the union to bargain, you know, jointly, but from an organizing
perspective, I think it must be from each employing office.

Mr. RASKIN. Okay. I hear you are defining an employer as a
Member, is that right, or a committee or subcommittee?

Mr. UELMEN. Yes. The problem is the CAA says an employing of-
fice is not the House of Representatives; it is each office of a Mem-
ber or each committee office.

Mr. RaskIN. Okay. Good. All right. So, I think what probably
gives everybody pause on this is the nightmare scenario invoked by
some of our colleagues, which is, you know, what happens if we
face some kind of massive strike or shutdown in the middle of, you
know, the appropriations period or something like that.

I know that there are public sector workers who have the right
to organize but not, for example, the right to strike. I think it
works that way with a lot of teachers and, you know, other public
employees. Is that something that would be determined along the
way or is that something that will be built into the legislation that
we are considering right now?

Mr. UELMEN. Yes. The statute itself actually, you know, totally
prohibits both strikes and lockouts. So, I mean, that really isn’t an
issue. It has never been an issue with Federal employees, so

The CHAIRPERSON. The gentleman’s time has expired.

Mr. RASKIN. Madam Chairperson, thank you. I ask unanimous
consent to insert a statement by our colleague, Andy Levin, from
Michigan.

The CHAIRPERSON. Of course. Without objection.

Mr. RASKIN. Thank you.

The CHAIRPERSON. Mr. Steil is recognized for five minutes.
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Mr. STEIL. Thank you very much, Madam Chairperson.

Mr. Uelmen, appreciate you being here. It is good to see a fellow
Badger alum despite what Ranking Member Davis says. It is good
to have you here.

I want to discuss with you the process of developing the regula-
tions. I know your team recently went through an expedited review
of the draft regulations from the 1990s and, to my knowledge, had
no edits. Is that correct?

Mr. UELMEN. Excuse me. I didn’t hear the——

Mr. STEIL. You reviewed the draft regulations that were pro-
duced in the 1990s with your team and you had no additional
edits?

Mr. UELMEN. Yes. The board did review the 1996 regulations
that were adopted by the 1996 board, you know, so yes.

Mr. STEIL. So, there were no recommended changes or——

Mr. UELMEN. No.

Mr. STEIL [continuing]. Edits to that regulation. Is that accurate?

Mr. UELMEN. Right. That is correct.

Mr. STEIL. And can you explain the process of the review that
your team went through when reviewing these regulations?

Mr. UELMEN. Well, again, they went through the Notice of Adop-
tion, which is very detailed. It went through all the comments and
the 1996 board’s response to the comments. They reviewed kind of
the dissenting views and determined that—and really the regula-
tions themselves, all they say is that the regulations that apply to
everybody else are going to apply to Congress. So, we have had
those regulations in place since 1996.

Mr. STEIL. And how many days total did that process take, Mr.
Uelmen?

Mr. UELMEN. Well, it is the date between the two letters. I mean,
it pretty much ended—began when we received the letter. It ended,
I believe, on the date that the board sent the letter.

Mr. STEIL. Do you recall what those dates were, just how many
days that might have been?

Mr. UELMEN. Off hand, I don’t. If I could look:

Mr. STEIL. A handful of days? Weeks? Months?

Mr. UELMEN. I mean, it was twenty days. I—you know, I think
it was around there.

Mr. STEIL. Couple weeks, okay. Well, maybe we can get that for
the record later.

And then following that process, you sent the regulations to the
board for their approval. Is that accurate?

Mr. UELMEN. Again, the regulations, the way it works is the reg-
ulations are published in the Congressional Record once they are
adopted by the board. So those regulations are still there. I mean,
we did send another copy to the Chairperson, but those regulations
have already been published and have been out there since 1996.

Mr. STEIL. Okay. And, obviously, a lot has changed since 1996.
I think there is a lot of staffers on the Hill that probably weren’t
born at that time.

Have you considered whether it would be necessary or appro-
priate to have an additional notice and comment period since it is,
you know, approaching 25, 30 years since it was initially drafted?
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Mr. UELMEN. Just so we are clear, you know, this is the decision
of the board. That is not my decision to make.

Mr. STEIL. Understood. But in your opinion, would that be a
helpful process or a not necessary process?

Mr. UELMEN. You know, unless they are going to change what
they proposed in 1996, it really—there is no

Mr. STEIL. You don’t see a need for it?

Okay. Committee staff in both the House and the Senate have
requested to see copies, I think, of the original comments that were
made during the initial notice and comment period, but I believe
your office stated that those no longer exist. Is that accurate?

Mr. UELMEN. No. I think what we—there were three comments,
I think—no, the comments are fully described in the Notice of
Adoption. I think the actual letters, I think we found three out of
the six. So, I think we are still looking for the other three.

Mr. STEIL. So slightly incomplete record, it would be at least my
analysis of it.

Have you considered kind of the potential conflict of interest con-
gressional unions may create with their Members? And let me put
a pin on this. In your comments, I believe, to my colleague, Ms.
Scanlon, you noted that a bargaining unit could exist with more
than one Member. Is that piece accurate?

Mr. UELMEN. No.

Mr. STEIL. It would be one Member to one bargaining unit?

Mr. UELMEN. Each Member office would have to have a separate
bargaining unit.

Mr. STEIL. So you couldn’t have a group of Members come to-
gether into one cohesive bargaining unit under your under-
standing?

Mr. UELMEN. I don’t believe that is possible under the CAA.

Mr. STEIL. Okay. Very good. And then would a committee staff,
would that bargaining unit be a minority and a majority staff, or
would that be all under the chair of any given committee?

Mr. UELMEN. I think, as I indicated, I think it would have to be
split along partisan lines, because the Ranking Member determines
for the minority and the Chairperson determines the working con-
ditions for the majority.

Mr. STEIL. Even though the employing authority might be just
the chair on a committee?

Mr. UELMEN. Right. An employing office can have more than one
bargaining unit. I mean, we have multiple bargaining units in

Mr. STEIL. Okay. And do you see a conflict that would exist if the
Senate and the House chose different paths?

Mr. UELMEN. A different path?

Mr. StEIL. Different path. If the House chose to unionize and the
Senate did not, or the Senate chose to unionize, and the House did
not.

Mr. UELMEN. Well, the CAA allows that, I mean, since it can be
adopted by one House resolution. So at least the Act itself con-
templated that, where one House would adopt regulations and the
other wouldn’t, so

(11\/11". STEIL. Thank you very much. I appreciate your testimony
today.

Madam Chairperson, I yield back.
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The CHAIRPERSON. The gentleman yields back.

Mr. Aguilar, we will see if our technology is working and can we
recognize you for five minutes.

Mr. AGUILAR. Madam Chairperson, can you hear me?

The CHAIRPERSON. We can hear you, but we can’t see you.

Mr. AGUILAR. Well, I assure you I am around. We will see if they
can switch the——

The CHAIRPERSON. Ah, there you are.

Mr. AGUILAR. There we go. Thank you, Madam Chairperson. Ap-
preciate the importance of this hearing.

Mr. Uelmen, I will get to you. According to the OCWR, when em-
ployees file a petition to eventually be certified as an official bar-
gaining unit, the petition—I want to get this right—must have the
signatures of thirty percent of the employees. Is that what you tes-
tified?

Mr. UELMEN. Yes. There must be a showing of interest by thirty
percent of the employees in a bargaining unit.

Mr. Aguilar. Our colleague from Georgia talked about the [in-
audible] so let’s go with that. Knowing that some of our offices are
small, the bargaining units could be comprised of two or three
staffers, and if an individual leaves a bargaining unit, how does
that change a union in an individual office? Is the union still legal?
What if all the employees covered in the bargaining unit leave
their positions over the course of the congressional term, what
would happen in that case?

Mr. UELMEN. Excuse me. I didn’t catch the end of that.

Mr. AGUILAR. What if the employees covered in the bargaining
unit—Ilet’s just say that it is a bargaining unit of four people—what
if there is a transition and over the course of the two-year cycle in
Congress, all those employees end up moving on to other positions?
You know, what would happen in that case?

Mr. UELMEN. You know, generally the way union—collective bar-
gaining agreements operate is that once the agreement is in place,
it really—it is in place for those positions, and so it doesn’t matter
whether the actual people in those positions has changed.

Mr. AGUILAR. Okay. I appreciate that.

In your testimony, I wanted to get a little deeper into the mem-
bership and management piece. You noted that management offi-
cials are—and I am quoting here—those employees whose duties
and responsibilities require or authorize the individual to formu-
late, determine, or influence the policies of the employing office.

Can you tell us a little bit more about what kind of staffers
would be considered management?

Mr. UELMEN. Well, generally management are those staffers who
determine the conditions of employment. The idea is to separate
those staffers who are going to be on one side of the table from
those who are, you know, going to be on the other side of the table.
So, if you are going to bargain, you are going to bargain with the
people who are determining the terms and conditions of the em-
ployment, so that is really the dividing line.

Mr. AGUILAR. So it doesn’t have to do specifically with super-
visory responsibilities and roles? I think that is just an area of con-
fusion.
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Mr. UELMEN. Yes. I mean—I mean, as I said, that is how you di-
vide it. So, whatever you call the position, the question is whether
this is a position that is deciding what the rules of the office are
going to be, or is this someone on the other side who is being sub-
jected to those procedures, so——

Mr. AGUILAR. Yes. No, I understand that. I just think from the
perspective of an employee, it oftentimes, you know, might feel like
management is whoever is supervising you. So, if you are an in-
tern, you know, your supervisor is a staff assistant potentially. If
you are a staff assistant, your supervisor might be the chief of staff
or deputy chief of staff. So, I just think that there is some confusion
in that sense that we might need to clear up.

House committees also have nuance management structures.
How would the committee staffers fit in in those respects on the
management side? Is it still the same answer?

Mr. UELMEN. Yes. Again, it would be who in the committee is de-
ciding what the conditions of employment are. So, it would un-
doubtedly be the senior staff.

Mr. AGUILAR. But do you have any more guidance on what that
definition of senior staff might be?

Mr. UELMEN. Again, some of these questions obviously can be
tricky, I mean, which is why we have procedures in place to deter-
mine if somebody should be included or excluded from a bargaining
unit. I mean, there is a difference between what we would call a
lead worker position and somebody who is really in management.
Somebody who merely is giving direction for work but doesn’t real-
ly have a role in determining the conditions of employment is not
going to be considered management, so-and-so

Mr. AGUILAR. I appreciate that.

My time is running short, so I will yield back, Madam Chair-
person.

The CHAIRPERSON. The gentleman yields back.

The gentlelady from New Mexico is recognized for five minutes.

Ms. LEGER FERNANDEZ. Thank you so much, Madam Chair-
person, and for our witnesses for shedding light on this issue.

In the fourteen months I have been here, I truly admire our
staffers. They are committed to this institution. They are com-
mitted to their jobs. I think them speaking out about this now is
a good thing.

And it strikes me, listening to the testimony and reading it, that
the CAA was adopted, as was pointed out, decades ago. It was in
the Congressional Accountability Act that set up the process for
this unionization. So, Congress already did this.

And it also strikes me, sitting here today after that great State
of the Union Address last night, that President Biden said, when
we invest in our workers, we can do something we haven’t done in
a long time—build a better America.

I think if we apply that principle everywhere, we will want to
apply it here as well, so we can build a better Congress to better
serve our constituents, because that is indeed what we are trying
to do.

So in looking at this, Mr. Strand, you have spent decades com-
mitted to this institution and committed to making sure that the
workplace works for different people in these offices. Do you think
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that when we strengthen our staff's working conditions and pay,
we also strength Congress’ capacity, especially increasing our ca-
pacity as a coequal branch of government, yes or no?

Mr. STRAND. No, I think that the conditions of the workplace for
employees makes a huge difference in the ability of staffers to
serve the country, just like the Members of Congress.

The biggest thing you have to have been that that is the respon-
sibility of the Member to ensure those conditions——

Ms. LEGER FERNANDEZ. But I was asking whether you believe
that strengthening the employees was a good thing, and I think
you have indeed said——

Mr. STRAND. Oh, I absolutely agree with you, that——

Ms. LEGER FERNANDEZ. Fine.

Mr. STRAND. Yeah.

Ms. LEGER FERNANDEZ. Thank you so very much.

You know, my district is the size of Pennsylvania, and so I have
staffers that are sent out over a very large, large area. I want to
make sure that they work at a job that they love, but that they can
stay at it if they so desire.

Mr. Uelmen, you described the unionization process in detail. Mr.
Strand earlier expressed his concern about a union preventing staff
from working long hours or changing the at-will nature or changing
some of the things that are already in the Congressional Account-
ability Act.

Could you just clarify, if a office chooses to unionize, could they
change the provisions of the Congressional Accountability Act that
says at will, strikes are not allowed, those other matters that he
pointed to?

Mr. UELMEN. No.

Ms. LEGER FERNANDEZ. Can you point to examples from other
unions on the Hill that might account for varied responsibilities,
different working hours? I mean, there are, I could imagine, quite
a few unions that are dealing with complex working conditions. Is
that correct?

Mr. UELMEN. Sure. We have, I think, twenty-some bargaining
units on the Hill. I think the largest one is the Capitol Police. You
know, so they provide, you know, a lot of complex tasks that—and
then happily they just entered into another agreement, so—after
many years of bargaining, so——

Ms. LEGER FERNANDEZ. Well, that is a good thing, right? I be-
lieve that what we are looking at here is the fact that we are now
hearing from our staffers about these issues. And that if we want
to invest in our staff and we want to be able to listen to our staff,
would you describe a unionization process and a union as a way
of increasing management’s ability to listen to the issues that affect
those workers?

Mr. UELMEN. I mean, certainly. I mean, anytime you sit at the
table together to discuss working conditions, each party is going to
learn a little bit more about the other. I mean, labor is going to
understand—have a better idea what the challenges are of manage-
ment, and management is going to have a much better under-
standing of what the real concerns are of labor, so—even if you
don’t get a collective bargaining—even if you don’t get an agree-
ment, if you sit down and discuss it, I mean, you are likely to have
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a better understanding of where the other party sits. I mean—
SO——

Ms. LEGER FERNANDEZ. Yes, indeed, this concept of listening is
a wonderful thing to do, and we all are committed to doing that
with our constituents. And this would give us an opportunity—not
an opportunity but an obligation to sit and listen to our staffers.

With that, Madam Chairperson, my time has expired, and I yield
back.

The CHAIRPERSON. The gentlelady yields back.

I have just a couple final questions. First, as you have men-
tioned, Mr. Uelmen, the issues that can be bargained is fairly small
compared to what you would have under the National Labor Rela-
tions Act: pay, health insurance, retirement benefits.

Some have asked the question, what about when dramatic
changes need to happen quickly? For example, because of the pan-
demic, the Attending Physician’s Office told us work remote. We
did—you know, we changed on a moment’s notice to remote for
health reasons. Telework, masking, social distancing, hybrid work
arrangements, office cleaning and the like.

Would those changes be subject to collective bargaining or not?

Mr. UELMEN. Again, that may be a difficult question to answer,
but what I can point out is that there is an exception for emer-
gency situations so that, generally in an emergency, management
can act very quickly and even—it might mean that bargaining
might be very expeditious, and it might be a call to the union, say-
ing, this is what we are going to do, we have to do it, it is an emer-
gency. But there is a provision in the statute that does allow for
kind of very prompt action by management during emergencies,
SO——

The CHAIRPERSON. Let me ask you. We have had occasions where
a Member dies in office and the Clerk maintains the office staff
until the election provides a successor. Is the Clerk—what would
happen in that instance where the Clerk is running the office that
was unionized, how would that work?

Mr. UELMEN. Yes. I am not sure I have a clear answer for that,
I will be honest with you. I think what we would have to look at
would be kind of the successor type cases and try to apply a similar
type of analogy. So, in many cases, with a corporation, for instance,
if there is a change, that doesn’t necessarily mean that the collec-
tive bargaining agreement goes away, so

The CHAIRPERSON. Okay. If there is a dispute between a Member
and—the union and the Member, and then that Member leaves the
office, what happens to this dispute and the bargaining unit in that
case? How would you resolve that?

Mr. UELMEN. Well, I think that again, most of the—if there is
a collective bargaining agreement, there probably is a grievance
procedure in place. If for some reason, you know, management or
the Clerk, if that is who it is would refuse to use that bargaining
unit, then it could be resolved through the unfair labor practice
procedure. So, I mean, there are procedures that would resolve that
issue, so——

The CHAIRPERSON. Would it be assumed, since none of us are en-
titled to this job until reelected, that the terms of the agreement
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would be renegotiated after every election, or would it be a con-
tinuing agreement, do you think?

Mr. UELMEN. Again, I am not sure. I mean, if the same office-
holder is there and the office is the same, it may be a possibility
to continue the agreement, you know, into the next term. Obviously
if a Member is defeated, then the office changes and——

The CHAIRPERSON. Right.

Mr. UELMEN [continuing]. You know, so

The CHAIRPERSON. Well, I just think those are outlier situations
and should not dominate any decision-making, but I hope that we
can think through some of the odd cases that might come up, make
sure we know what the answers are.

Accordingly, the hearing record will be open for five days. If
Members of the Committee have additional questions for either of
our witnesses, we will send them to you, and certainly ask that you
respond as best you can so that we can make both the questions
and the answers part of the written record.

I just want to thank the witnesses and the Committee members
for their attention today. It has been mentioned that we had una-
nimity. I think I am the only Member here who was a Member of
Congress in 1995. This was unanimous. We had two votes in the
House. The first was 429 to 0, and the second was 390 to 0. It in-
cluded those measures, unionization for the staff.

I will just mention, in 1998, one observer wrote this, this is a
quote: The Office of Compliance drafted regulations implementing
the section which concerns the unionization of legislative employ-
ees, but Congress has not approved them. This is a disgrace to the
principles supporting the CAA.

He continued: The result is that no regulations are in effect, and
this section of the Act is not being implemented.

Who said that? Senator Chuck Grassley. I would ask, without ob-
jection, that Senator Grassley’s law review article from the Har-
vard Journal on Legislation from the winter of 1998, where he
made that observation, be included in the record.

I also would ask unanimous consent that the following items be
made part of the record: An August 11, 1994, Washington Post ar-
ticle; a January 9, 1995, New York Times article; a May 2, 1995,
Congressional Research Service report; a January 1, 2011, Office of
Compliance publication, Labor Representation, Collective Bar-
gaining Rights in the Congressional Workplace; a March 2, 2022,
written statement of Daniel Schuman, the policy director for De-
mand Progress.

The CHAIRPERSON. I think we have additional thinking to do
on—on this, but I think that this very helpful hearing has helped
us focus on the few remaining nuance issues that need answers.

I would just note that we all value our staff. This institution
could not run without our staff. I was just thinking, I recently had
my District Director, only my second, who retired after 22 years in
my district office. As we were celebrating her years of service, an-
other member of my district office staff mentioned that she has
been working for me since 1987, in both my local office and now
in the congressional office.

So we go back a long ways with these valuable people who do the
people’s business, and their rights need to be respected and consid-
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ered as was envisioned by those unanimous votes my freshman
year in Congress.

So unless there are further issues before us, we will thank the
witnesses and the Members and adjourn this hearing without ob-
jection.

[Whereupon, at 3:13 p.m., the Committee was adjourned.]
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COMMITTEE ON HOUSE ADMINISTRATION
MARCH 2, 2022 HEARING: “OVERSIGHT OF SECTION 220 OF THE CONGRESSIONAL
ACCOUNTABILITY ACT:
IMPLEMENTING THE RIGHTS OF CONGRESSIONAL STAFF TO COLLECTIVELY
BARGAIN”
MINORITY QUESTIONS FOR THE RECORD

1. How limited is the scope of collective bargaining agreements that congressional staff
could pursue if unionization regulations are finalized?
a. Please list the items you anticipate being the focus of most of the collective
bargaining negotiations and agreements.
b. Please also list the items typically included in private sector collective bargaining
agreements that could not be included in a congressional collective bargaining
agreement.

Both the duty to bargain and the scope of bargaining in the federal sector are limited
under the Federal Service Labor-Management Relations Statute (FSLMRS), most of
which is incorporated into the Congressional Accountability Act (CAA) and applied to
the legislative branch. At the outset, bargaining is limited to “conditions of employment”
and there is no duty to bargain over proposals that are contrary to federal law,
government-wide regulations, or agency rules for which there is a compelling need. The
scope of bargaining is further limited by the management rights provision, 3 U.S.C. §
7106, incorporated by the CAA. Notable management rights include the employing
office’s right to determine the mission, budget, organization, number of employees, and
internal security practices of the office. Further, in accordance with other laws,
management has the right to select and hire employees, discipline, assign work,
determine the personnel by which the office’s operations shall be conducted, and take
whatever actions may be necessary to carry out the office’s mission during emergencies.

However, notwithstanding these management rights, the employing office may negotiate
the numbers, types, and grades of employees or positions assigned to any organizational
subdivision, work project, or tour of duty, or the technology, methods, and means of
performing the work. 5 U.S.C. § 7106(b)(1). Additionally, the procedures and
appropriate arrangements regarding these management rights are negotiable. S U.S.C. §§
7106(b)(2) and (b)(3).

It is very difficult for me to speculate on the items that may be the focus of collective
bargaining negotiations and agreements. Collective bargaining and the resulting
agreement vary greatly based on the needs and previous problems experienced by the
bargaining unit employees and employing office. Collective bargaining can serve as a
platform for management and employees to come together and identify the office’s
strengths, explore the office’s weaknesses, and reach solutions to problems that become
embodied in the resulting agreement.
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In the private sector, virtually all “terms and conditions” of employment are subject to
bargaining, which means that wages, bonuses, disciplinary systems, grievance
procedures, holidays, job security, jury duty, layoffs, meals, off-duty conduct, outside
employment, pension and retirement plans, health insurance, promotions, seniority,
vacation, and hours of work have all been found to be mandatory subjects of bargaining.
In the federal sector the scope of bargaining is much more limited, because many of
these subjects are covered by statutory provisions, government-wide regulations, or
agency rules for which there is a compelling need, or are subjects that fall within the
management rights provision. For example, the list of permissible subjects of bargaining
in 5 U.S.C. § 7106(b)(1) (i.e., subjects that can be bargained over at the discretion of
management) would all be considered mandatory subjects of bargaining in the private
sector (i.e., subjects that must be bargained over).

Because labor unions in the federal sector often have concerns similar to those in the
private sector, federal sector labor unions can be expected to make bargaining proposals
on many of the same subjects as private sector unions to the extent that this is permitted
under the FSLMRS; however, due to the limitations on federal sector bargaining, federal
sector labor unions may focus more on provisions involving official time and the
grievance/arbitration process. Subjects that fall within the category of management
rights under Section 7106 will be in proposals containing procedures and appropriate
arrangements, since this is all that the statute permits in this area. Labor union proposals
will probably also be made on all subjects that are permissible under 5 U.S.C. §
7106(b)(1) in the hope that management will agree to negotiate on these subjects.

It is also important to note that, under the CAA, labor unions in the legislative branch,
like all federal sector labor unions, cannot “call, or participate in, a strike, work
stoppage, or slowdown, or picketing if such picketing interferes with an [employing
office’s} operations” or even condone any such activity “by failing to take action or
prevent or stop such action.” In fact, a labor organization clearly commits an unfair labor
practice if it engages in any such activity. 5 U.S.C. §§ 7116(b)(7)}(A)-(B). What this
means is that federal sector labor unions simply do not have the same type of leverage
possessed by private sector unions to successfully bargain and obtain a collective
bargaining agreement with management. This can result in more protracted collective
bargaining negotiations in the federal sector than what exists in the private sector.

2. Taking into consideration the numerous uncertainties regarding the development,
management, terms, and coordination of bargaining units that could form across
House employing offices, as well as the central role OCWR will play in advising,
facilitating dispute resolution, etc., do you feel that OCWR is adequately resourced
to take on this additional worklead?

a. If not, what additional resources do you foresee being necessary?

Please see my answer to Majority Question No. 5 under Process and Structure.
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3. Does OCWR anticipate that congressional unions could create potential conflicts of
interest with Members® constitutional duties, among others? If so, please list the
potential conflicts.

The answers to these questions were thoroughly addressed in the Notice of Adoption
issued by the Board of Directors in 1996. A copy of the Notice of Adoption is attached to
these answers. Please see pages H10021-H10026.

4. If the 1996 regulations were approved, what additional guidance would OCWR
need from House Administration? In what situations would OCWR come back to
House Administration for guidance?

Most of the work that the OCWR would be performing involves deciding issues in cases
that are presented to the office. Under the CAA, the OCWR must decide these issues
independently and without oversight from House Administration; consequently, at this
time, I do not foresee the need for any additional guidance from House Administration.

5. Please submit for the record the following documents:

a. Copies of all six original comments received by the Office of Compliance during
the original consideration of these draft regulations. If OCWR no longer
maintains copies, please explain your office’s efforts to secure them. If OCWR is
not able to secure copies, please explain why and what efforts your office will
undertake to improve its record-keeping procedures.

b. Copies of all statements, including statements of support and statements of
dissent, made by Board members during both the original and recent
consideration of these draft regulations. If OCWR neo longer maintains copies,
please explain your office’s efforts to secure them. If OCWR is not able to secure
copies, please explain why and what efforts your office will undertake to
improve its record-keeping procedures.

¢. If the regulations are adopted, what role, if any, do you foresee for the Office of
Employee Advocacy with congressional unions?

In response to Sa, please see the attached letters containing the original comments from
the six commenters. In response to 5b, the only statements made by Board members
known to me are those contained in the attached Notice of Adoption and in the attached
letter to Chairperson Lofgren, In response to Sc, the role of the Office of Employee
Advocacy must be decided by the House of Representatives. I have no opinion regarding
what role it might or might not have with respect to congressional unions.

Respectfully submitted this 18% day of March, 2022.

DAL
John D. Uelmen
General Counsel
Office of Congressional Workplace Rights
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September 4, 1996

coverage, to simplify the administration of
health insurance, and for other purposes:
313%. An act to redesignate the United
States Post Office building located at 245
Centereach Mall on Middle (‘mun\ Road x'n
Centereac New York, as the “"Rose
"am ppa United States Post Office Bux[d

H R 348 An act to provxdc tax relief for
small busi 10 create op
portunities, ake-home pay
for workers, to amend the Portal-to-Portal
Act of 1947 relating to the payment of wages
to employees who use employer owned vehi-
cles, and to amend the Fair Labor Standards
Act of 1938 to increase the minimum wage
rate and to prevent job loss by p)()mduxg
flexibility to employers in complying with
mintmum wage and overtime requirements
under that Act;

H.R. 3680, An act to amend title 18,
States Code, to carry out the inter
obligations of the United States under

the
Conventions to provide criminal pen
for certain war crimes;

H.R. 3734, An act to provide for reconcili
ation pursuant to section 201(a)(1) of the con-

cuwrrent resolution on the budger for fiscal
vear 1997;

H.R. 3834 An act to redesignate the Dun.
ning Post Office in Chicago, llinois, as the
“Roger P. McAuliffe Post Office’; and

H.R. 3870, An act to authorize the Agency
for International Development to offer vol-

ation jucentive payments Lo cm-

SENATE ENROLLED BILL SIGNED
The SPEAKER announced his signa-

ture to an enrolled bill of the Senate of

the following title;
S, 1316, An act to 1

wthorize and amend
title XIV of the Public Health Service Act
known as the “'Safe Drinking
and for other purp

st ———

PRESENTED TO THE
PRESIDENT

BILLS

Mr. THOMAS, from the Committee
on House Oversight reported that that
committee did on this day present to
the President, for his approval, bills of
the House of the following titles:

On z\ugust 2, 1996
HR 782 ct to amend title 18 of the
United St,mw (‘odv to allow members of em-
ployee associations to represent their views
before rho United States Government.

tgust 7, 1996

HR l‘)lr “An act to improve the manage
ment of royalties from Federal and Outer
Continental Shelf oil and gas lea and for
other purpost
On August 8. 1996:

HR. 3448, An act to provide tax relief for
small businesses, 1o protect jobs, to create
opportunities, to increase the take home pay
of workers, to amend the Por to-Portal
Act of 1847 relating to the payment of wages
to employees who use employer owned vehi
cles, and to amend the Fair Labor Standards
Act of 1838 to increase the minimum wage
rate and to prevent job loss by providing
flexibility to employers in complying with
minimum wage and overtime requirements
under that Act.

On August 9, 1996:

H.R. 3834 An act to redesignate the Dun:
ning Post Office in Chicago, Hlinois, as the
“Roger P. McAuliffe Post Office

H.R. 3870. An act to authorize the Agency
for International Development to offer vol
untary separation incentive payments Lo em
ployees of that agency
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HUR. 2680, An act to amend title 18, United
States Code, arey out the international
obligations of the United States under the
Geneva Conventions to provide criminal pen
alties for certain v Times;

H.R. 3138 An act to redesignate the United
States Post Office Building located at 245
Centereach Mall on Middle County Road in
Centereach, New York. as the "Rose Y.
ppa United States Post Office Build.

ing”:

HL.R. 2739. An act to provide for a represen-
tational allowance for Members of the House
of Representatives, to make technical and
conforming changes to sundry provisions of
the law in consequence of administrative re
forms in the Housv of Representatives, and

An a(: m amend the Interoal
Revenue Code of 1986 to improve portability
ard continuity of health insurance coverage
in the group and individual markets, 1o com-
bat waste, frand, and abuse in health insar-
ance and care delivery. to promote the use of
medical savings accounts, to Unprove acc
to tongterm care services and coverage,
simplify the admin;
anc

to
tion of health insur-
. and for other purposes

1996,

On August 19
HR. 3734 An ac

to provide for reconcili
stion 201{a} (1) of the con-
esolution on the budget for the fis-
cal year 1997,

e
ADJOURNMENT

Mr. WELDON of Pennsylvania. Mr.
Speaker, | move that the House do now
adjourn,

The motion was agreed to; acc
ingly {at 9 o'clock and 31 minu
p.m), the House adjourned until
Thursday, September §, 1996, at 10 am.

rd

———————

NOTICE OF PROPOSEDR
RULEMAKING

OF COMPLIS
Washmgmn DC, August 19, 1996,
Hon. NEWT GINGRIGH,
Speaker of the House, Flouse of Representatives,
Washington, DC

DEar MR, SPRARER: Pursuant
204(b} of the Congressional
Act of 1995 (2 U.S.C. §1384(1)). T am trans:
ting on behall of the Board of Directors the
enclosed notice of adoption of regulations,
together with a copy of the regulations
publication in the Congressional Record
adopted rogulations are being issued pursu-
jon 220(e).
sngressional  Accountability  Act
specifies that the enclosed notice be pub-
lished on the first day on which both Houses
are in on follomm, this transmittal.

to Section

1995
Respm si
United States Code, Relating to Federal
ervice Labor-Management Relations (Regu
lations under section 226{e) of the Congres.
sional Accountability Act}

NOTICE OF ADOPTION OF R ATION:

SUBMISSION FOR APPROVAL

Summary: The Board of Directors of the
Office of Compliance, after considering com-
ments to both the Advance Notice of Pro-
posed Rulemaking published on March 16,
1896 in the Congressional Record and the No
tice of Proposed Rulemaking published on

H10019

May 23, 1996 in the Congressional Record, has
adopted, and is submitting for approval by
Congress, final regulations implementing
‘ion 220() of the Congressional Account
(\b)hry Act of 1995, Pub. L. 104-1, 109 Stat. 3
For Further Information Contact: Execu
tive Director, Office of Compliance, 110 2nd
Street, Room LA 200, John Adams
bmldmy Washington, D.C. 20540-1998, {202)
258,

73

xpplemonmx v Information:
1. Statutory Background

The (ongm\smml Accountability Act of
1995 ("CAA™ “Act’} was enacted into law
on Janua 23, 1995. In general, xho CAA ap-
phies the rights and protections of eleven fed.
eral labor and employment law statutes to
ional employees and em-

the appli-
m\ ion of chapter 71 of title Jnited States
Code (“chapter 71'), relating to Jeral
Service Labor-Management Rclauo £
tion Zz(hrx) of the CAA appli i pro-
and xespons)b(hn(’s established
retions 7102, THIB, 7111 through 7117,
7119 through 7122, and 7131 of ('hapior 1 to
employing offices. covered employees, and
sntatives of covered employees
T 220(d) of the Act requires the
Board of Directors of the Office of Compli
to issue regulations to imple
ction 220 and further states that, ex
provided in subsection (e}, such regu
“shall be the s bstantive
regulations  promulgated
Labor Relations Authority {FL
plement the statutory provisions referred to
in subsection {a) except.
A) to the extent that the Board may de-
termine, for good ¢ shown and stated to.
gether with 1ho aeguhuons that a modifica
tion of such regulations would be more effec
tive [ox the implementation of the rights and
o0 or
sary Lo avoid
nce of con

a conflict of interest or appea
flict of interest.”
The Board adopted final regulations under
scct jon 220(d), and submitted them to Con
s for approval on July 9, 1096.
Soc on 220(e} (1) of the CAA requires that
the Board issue regulations “on the manner
and extent to which the x'equironmms and
exemptions of chapter 71 . . . should apply to
cavered employees who are employed in the
offices Hsted in' section 220e}(2). The offices
listed in section 220{e)(2) are:

(A} the persomal office of any Member of
rho Houso of Representatives or of any Sen.

(ll) a standing select, permanent,
temporary, o other mmmmoe of the Senate
or House of Representatives, or a joint com.

of the Vice President {as
ident of tho Senate), the Office of the
derst pro tempore of the Senate, the Of

e of the Majority Leader of the Senate,
the Office of the Minority Leader of the Sen
ate, the Office of the ‘vhym iy Whip of the
Senate, the Office of the Minority Whip of
the Senate, the Conference of the Majority of
the Senate, the Conference of the Min

the Se( etary fm the M ¥ of the Senate,
the Office of the Secreta fm the Minority
of the Senate, the Majority Pohicy Commit
tee of the the Minority Policy Com
mittee of the Senate, and the following of.
fic ithin the Office of the Secretary of the
Senate: Offices of the Parliamentarian, Bill
Clerk, Legislative Clerk, Journal Clerk, Ex
ecutive Clerk, Enrolling Clerk, Official Re
porters of Debate, Daily Digest, Printing
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Services, Captioning Service
Chief Counsel for Employment
() the Office of the Speaker of the House
of Representatives, the Off t M,
ity Leader of the House of Representatives,
the Office of the Minority Leader of the
House of Representatives, the Offi of the
Chief Deputy Majority Whips, the Offices of
the (!m‘l Deputy Minority Whips, and the
S wlthm the Office of the

and Senate

porters of K)obaw Official Reporters to Com-
mittees, Printing Services, and Legislative
Information

() the Office of the Legislative Counsel of

the Senate, the Office of the Senate Legal
Counsel, the Office of the Legislative Coun
sel of the House of Representatives, the Of-
fice of the General Counsel of the House of
Representatives, the O of the Par
lamentarian of the House of Representa
tives, ared the Office of the Law Revision
Counsel;

{(F) the offices of any caucus or party orga
nization:

jonal Budget Office, the
Assessment, and the Of.

fice of Complianc
) such other that perform com.
parable funcrions which ave identified under

regulations of the Board.
es shall be colle u:wol\ reforred to

Section 220{e)(1) pruwdm that the regula-
tions which the Board issues to apply chap.
ter 71 to covered employees in i
220{e} (2} office hall, to the greates
practicable, be consistent with the provi-
stons and purpoeses of chapter 71 and of [the
CAA] ... To this end, section 226{e}(D)
mandates that such regulations “shall be the

antive woulduons issued I
abor Relations Authority under
with two separate and dis-

the Federa
such chap
£inet provi
rst, ».v(non 228(e)(D (A} authorizes the

Board to modify the FLR. regulations “to
the extent that the Board may determine,
for good cause shown and stated together
with the regulation. that a modification of
such regulations would be more effective for
the implementati mn ot zhr rights and protec:
tions under thi

Second, sec ion lzﬂ(o)(l)(l’) directs the
Board to issue regulations that “exclude
from coverage under this section any covered
employses who are employed in offices listed
in {section 220fe}(2)] if the Board determines
that such exclusion is required because of:

(i} a conflict of interest or appearance of a
conflict of interest; ov

(i) Congre: constitutional responsibil
itie

The pr ovisions of section
October 1, 1986, except that
to the offices listed in subsection {e}(2). to
the covered employees of such offices, and to
representatives of such employees, [section
220} shall be effective on the effective date of
regulations under subsection {e).""
11. Advance Notice of Propased Rulemaking

o an Advance Natice of Proposed !\xllo~
making ("ANPR”) published on March 16,
1996, the Board provided interested p.\r\x(‘s
and persons with the opportunity to submit
comments, with supporting data, authorities
and argument, cono tnmg the content of and
bases for any propo sec.
tion 220 Additionall
comment on two specific issues ie!dl(‘d to
section 220{e} (1) {A): {1} Whether and to what
extent the Board should modify the regula
tions promulgated by the FLRA for applica-
tion to employees in section 220(e}?) offices?
and {2} Whether the Board should issue addi
tional regulations concerning the manner

20 are effective
Iwlith respect
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and extent. to which Lh(' 1<>qmmmoms arxd
3 71 ap to emplayees

lh Board also
scmpht comment on four issues related to
220 ()(BY: (1) What are the con

E responsibilities andlor conflicts
of inte {real or apparent} that would re-
quire exclusion of employees in section 220(e)
offices from coverage? (2) Whether deter
minations as to such exclusions should be
an office-wide basis or ou the basis

tutional

Y
what is the legal and factual b
such exclusion? and ) Are there any of
ot hﬁ ed in section 22032 that are
didates for the application of the section
ZZO(@)(I)(P) exclusion and, if so, why? In seek
ing conunent on these issues fho Board em
phasized the need for detailed logal and fac
tual support for any proposed modifications
in the FLRA’s regulations and for any addi
tional proposed regulations implementing
secrions 220(e}(1) (A) and (B)

The Board received two comments in re.
sponse to the ANPR. These conunents ad-
ressed only the issue of whether the Board
nt a blanket exclusion for all
ered employees in certain se
Ficy Neither commenter add o
o under section 220{e}(D{A)
other issues arising under 2204e) (1) (B).
TH1. The Notice of Proposed Rulemaking

On May 23, 1996, the Board published a -
tice of Proposed Ru]mudkmg CNPR™) (142
Cong. R. 8555256, 23,
1996} in the (onm(‘
to section 04() (1) of the CAA, the
forth the recommendations of the E
Director and the Deputy Executive Directors
for the House and the Senate.

A. Section 220{e) (1) {A)

In its proposed regulations, the Board
noted that, under section 220{e}{1){A}, the
Board is authorized to modify the FLRA's
regulations only “to the extent that the
Board may determine, for good cause shown
and stated together with the regulation, that
a madification of such regulations would ba
more effective for the mxp]omonmtmn of the

or

any

rights and  protections under [section

2208(e)}.” The Board further noted that no

commenter had taken the position that
good cause to mod e i

s for more effective implementa-
vion 220{e}. Nor did the Bo |d inde-
pendently find any basi
thority to modify the FLRA regul
more effective implementation of sec
22{e). Thus, the Board proposed that, except
as to employees whose exclusion from co
erage was found to be required under section
220{e), the regulations adopted under section
220(d) would apply to employing offices, cov
employees, and their representatives
under sect ion 220{e).

B. Section 220(e)} (1) ()

With regard to section 220(){()(B), the
Board conchuded that the requested blanket
exclusion of all of the employees in certain
section 220(e}2) offi as not required
under the stated statatory criteria. However,
the Board did propose a regulation that
would have altowed the exclus ie to be
raised with respect to any particular em-
ployee in any particular case. Tn addition,
the Board again urged commenters who sujr
ported any categorical exclusions, in com
menting on the proposed regulations, t
plain why particular jobs or job duties
quire exclusion of particular employees so
that the Board could exclude them by regu
lation, where appropriate

C. Section 220(e) (2} (+))
inally, in response to a commenter’s as.
tion and supporting information, the
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Board found that employees in four offices
identified by the commenter performed func
tions “comparable” to those performed by
employees in the other section 220(e}(2) of
fices. Accordingly, the Board proposed, pur
suant to section 220{e)}(2)(H}). to identify
those offices in its regulations as section
220(e}(2) offices.
IV. Amalysis of Comments and Final Regula
tions
The Boacd received

ix comments on the
NPR. five from congressional offices and one
from a labor organization. Five commenters
objected to the proposed regulations because
all covered employees in the section 220(c}2)
offices were not excluded from coverage
suggested that

These commenters further
the Board has good cause, pursuant to sec-
tion 220() (1) {A), to modify the FLRA's regu
lations by promulgating certain additional
regulations. One of the commenters stated
its approval of the pr oposcd regulations.

The Board has carefully reexamined the
statutory requirements cmbu(hod in 220
and evaluated the comments received, as
well as the recoramendations of the Office’s
statutory  appoite Addivionally, the
Hoard has looked to “'the pr m(lples and pro-
cedures” set forth in the Adn ative
Procedure Act, § U.S.C. § ¢ /\P 3, which
tions 220{e) and 304 of the CAA require the
mnd to follow in its rulemakings. See Z
§1384(b). Finally. the Board has
considered the constitutional
rical practic
gress @ distinct institution in Amer
government

Based on its analysis of the foregoing, on

the present rulemaking record, the Board
determined that:
Inder the termis of the CAA, the reguire
ments and exemptions of chapter 71 shall
to ed employees wha are em
section 220¢e) (2) offices in the same
manner and to the same extent as those re
quirements and exemptions are applied to
covered employees in all other employing of-
ices;

o additional exclusions from coverage of
any covered employees of section of-
fices because of () @ conflict of interest or

appearance of conflict of interest or (i) Con-
gress’ constitutional responsibilities are re-

quired: and

In accord with section 220{}{2){(H) of the
ight additional offices beyond thos
identified in the Board's NPR perform “com.
pdldble functions” to those offices identified
in section 220(e}{(2).
he Board is adopting final regulations
that  effectu thes conclusions.  The
Board's reasoning for its determinations, to
gether with its analysis of the comments re.
ceived, is as follows:

A, Section 220(e) (1HA) Modifications

Section 220(e) (1) provides that the Board
“shall issue regulations pursuant to section
304 on the manner and extent to which the
requirements and exemptions of ter 71
should apply to covered employees” in sec
tion 220(e)(2) offic n response to the
Board’s ANPR, nio commenter suggested that
the Board's regulations should d[){ﬂ i
ferently to section 220{e}(2) employees and
employing offices than o other covered em.
ployees and employing offices. Several com.
menters have now suggested that the regula
tions should be modified in various respects
for section 220(e)2) employees who are not
exchuded pursuant to section 220{e) (1 {B}. The
Board. howover, s not persuaded by any of

A,

. Contrary ta one suggestion, the
Bodxd is neither required nor permitted “to
issue regulations specifying in greater det aﬂ
the application of {Chapter 71] to the spec
offices Hsted In section 220(e}(2)." Section
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“regula
tions grea extent
ticable, be cons ut with the prov
and purposes of chapter 71 and of this Act.”
Section 220(e}{1) further specifically states
that the Beard's “regulations shall be the
same as subjective regulations issued by the
Federal Labor Relations Authority under”
chapter 71, (Emphasis added.) While section
220{e}{(1}(B) makes an “exceptlioni” to these
statutory restrictions “to the extent that
the Board m: determine, for good cause
shown and stated together with the regula
tion, that a madification of such regulations
would be more effective for the implement
tion or tho rights and protections under this
this exception neither authorizes
RoE Com pek the r oot ed regulations.
As the rd has explained in other
rulemakings, it is not possible to clarify by
regulation the application of the pertinent
tutory provisions and/or the pertinent ex-
ccutive branch agency's regulations (here,
the FLRA's regulations) while at the same
time complying with the statutory require
mem that the Board's r x_,ulduons be “the
E s substantive regulations’ he per
tmon( executive branch agency. Moreover,
ation of substantive law is legally
distinet from clarification of . In this con
text, to conclude otherwise would improp.
erly defeat the CAA's intention that, except
. employing offices
slative branch should live with and
>t the same regulatory regime--with al
s attendant burdens and uncertainties
that private andior  executive
branch agency lve with and
under. Much as the Chairman of the House
Coramittee on onomic and Educational
Opportunities stated at the time of passage
ol the CAA: "The Congress should not be Al
lowed to escape the problems creat i
own failure to draft laws proper
haps, through this approach
forced to revisit and clarify exi
which, because of a tack of clarity.
ing confusion and litigation.” 11 Cong
H264 {Jan

220(e){1) provides that the Board's
co the

Rec.
17, 1985) (remarks of Rep. Good

ling).
Indeed, in the Board's judgment, adding
new qulatory language of the type re

qu(‘slml here {e.g., references to job titles)
would be contrary to the effective implemen-
tation of the rights and protections of the
CAA. Such new regulatory language woull
itself have to be interpreted, would not be
the subject of prior interpretations by the
FLRA, and would needl create new
ground for litigation about additional inter-
pretive differences

Second, the Board cannot accede to the re
quest that it i e gulations providing that
sonal, committee, Lead
1 (mmspl and Employment
Counsel offices are “confidential emplayees
within the meaning of 5 U.S.C. §7103(13). As
noted above, to the extent that this com-
menter seeks a declaratory statement that
clarifies the appropriate application of §
U.S.C. §7103(13), the Board is not legally free
to provide such clarifications through
statutorily  limited rulemaking  powers.
Mareover, cont: to the proposal of a com
mente: he Supreme Court has approved,
and the NLRB and the FLRA have applied, a
nition of “confidential employee™ that is
narrowly framed and that apphes only to
employees who, in the normal course of their
specific job duties, properly and necessari
obtain in advance or have regular a
confidential information about manage
ment's positions concerning pon(lmc con
tract negotiations, the dispos
ances, and other labor relations mdttcvs See
NLRB v. Hendricks County, et al., 170
184 (1981): In re Dept. of Labor, OlTlce\
heitor, Arlington Field Off
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12, 37 F.L.R.A. 1371, 1381-1382 {1990). In fe
in both the private and public sectors, it h
been held that “ba ning unit eligibilicy
determinations must be based] on testimony
as to an employee’s actual duties at the time
of the htv ing rather than on duties that
¢ i the future: hlargaining unit

g y dererminations are not based on
evidence such as written position descrip-
tions or tes y as to what dut
been or would be performed by an emplayee
oceupying a certain position. because such
evidence might not reflect the emplm,eoq
actual duties.” Id. at 1377 (emphasis added).
Since these rulings have not been addressed
or distinguished by the commenter, the
Board must conclude that the requisite
“goad cause’ to modify the FLRA's regula.
tinns has not been established.

Third, the Board similarly must decline the
requ that it promulgate regulatio (@)
excluding from baxg,dmmz, units all employ-
ees of the Office of Compliance as employe
Vengaged in admm i i
this chapter,”
§7112(h)}{4): and () exc ludmg ﬁ om bd! ummp
units all employees of the Of
General as employees ~pr: xx\\anb L>n§ god in
tnvestigation or audit functions relating to
the work of individuals employed by an
agency whose duties directly affect the in-
ternal security of the agency.” within the
meaning of 5 11.8.C %711%){7) To the extent
ch these requests
cerring the applic
provisions. the Board is fore
From provxdnw such 1(‘;4!1’\!0!\
cions {especially for the Office of Insp
Conaral, which doos 1ot appear to be a se
tion 228{eH2) office and which, in conty (53
i in x,ho eX

br
tigate employes ying
as opposed to auditing employees of its own
agency). Moreover, 1o the extent that these
requests seek to have the Board make eligh
bility determinations in advance of a specific
unit determination and without a dcvo!oped
factual vecord, the commente Fain k a
madification in the substantive law for
which no “good cause” justification has been
established,

Fourth, the Board similarly must decline
the suggestion that it promulgate regula-
tions: {a) limiting representation of employ-

ion 2201 to unions unaf-

)

tive bfn gaining: (() clarifying the «xb;ln ¥ ux a
Member to discharge or discipline an em-
playee for disclosing confidential informa
tion or for taking log\)s ative ])0 itions ncon-

tent with the Membe ions; and (d)
nulhm izing section 220((*)(2) Offwc te forbid
their (\mp!o)x»e from acting as representa
tives of the views of unions befare Congress
or from engaging in any other lobbying ac
tivity on behalf of unions. The issues raised
by the suggested regulations are of signif
cant public interest. But, to the extent that
the suggested regulations are request
merely to clarify the application of existing
statutory o gulatory  provisk the
Board may not properly its limited rale:
making authority to promulgate such regu-
latory clar there is not
“good cause’” the FLRA's
regulations, as section 220(e} does not itself
provide the Board with authority to modify
statutory requirements such as those found
in 5 ULS.C. §7112(c) ying iimitalions on
whom a iabm organization ma

C 03(A¥(12), 7106, 7117 ng
subject that are not negotiable), 5 U.S.C.
§7116(a) (specifying prohibited employment
actions), and 3 U.S.C. §7102 (specifying scope
of protected employee rights).

f,ﬁ‘.‘

H10021

for similar reasons, the
must reject the request that it plac
latory lnmmuon

Board

regu

and pr oh:bmom on the
A,

proper ain, the Board
cannot pmpm)v use its y-Limited
cory power 5 Slarify  what

s i
find ambiguous or to codify
what commenters find unambiguous. More.
over, nothing in chapter 71 {or the CAA) au
thorizes a labor organization and an employ
ing office to establish a closed shop, wion
shop, or even an agency shop: m(mdm;‘ls,
under chapter 71 {and the CAA),
cannot be compelled by their erploy

to
nions against their free will and, con

antly, employees can resign  from

union membership and cease paying dues at

E time without risk to the security of

their employment. In these ¢

there is no evident basis.le
for the Board to seek to regulate the proper
uses of voluntarily-paid union dues.

In sum, the proposed modifications of the
FLRA’S regulations ave not a proper exercise
of the Board's section 220{e} and section 304
rulemaking powers. Accordingly, the Board
may not adopt them.

B Section 220} (1H{B) Exclusions

Section 220{e}{1){B) provides that, in devis.
ing its regulations, the Board “shall exclude
from coverage under [section 220} any cov
ered emplo; {in section 220(e} (2) offi if
the Board determines that such exclusion is
required because of-

(i} a conflict of inter
(onrhn of interest: or
ngr constitutional res
Accordingly. the Board h
tance of the Offic ecutive
and two Deputy Executive Director
fully examined the comments received, other
publicly available materials  about  the
workforces of the section 220(e}(2) offic
and the likely constitutional, ethical, And
labor law issues that could arise from appli-
cation of chapter 71 to these workforces. The
Board has also carefully examined the ade
quacy of the requirements and exemptions of
chapter 71 and section 220(d) of the CAA for:
(n) addressing any actual or reasonably per
ceived conflicts of interests that may arise
in the context of collective organi ort of
employees of section 220(e) (2) offices; and (b)
ac ommodauno Congress’ constitutional re-
Having done so, on the present
lulomdl\mg record the Board concludes that
additional exclusions from coverage beyond
those contained in chapter 71 and section
220{d} are not required by either Congress’
constitutional responsibilities or a real or
apparent conflict of intere:
now further am(]udes that an
regulation specially agthorizin,
ation of these issues in any parti
unnec in light of the authorit
able to the Board under chapter 71's imple
menting provisions and precedents and the
Board's regulations under section 220(d).

1. Additional exclusions from coverage are
Justified \mder ection 220() (DB) only
where necs to the conduct of Con

S nm ional responsibilities or to
The resolution of a real or apparent con
fhict of interest
in the preamble to its NPR, the Board ex

pressed its view that additional exclusions of

employees from coverage are justified under
section 220{e}(1M{B) only where nece: to
the conduct of Congress’ constitutional re
bitities or to the resclution of a real or
apparent. conflict of interest. Although sev
eral commenters have objected to the

Board's construct of the statute, the

Board is not persuaded by these objections.

irst, the Board finds no basis for the sug

gestion that “the Board has been instructed

st or appearance of a

ponsibil
with i he

and the Board
addit nmal
congide:
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by the statute to exclude offices fram cov-
erage based on any of the specified” statu-
ton criteria.  (Emphasis ddd{‘,d) What s
mandated is an inquiry by the Board con-
cerning whether exchision of an employee is
Justified by the statutory criteria: s mm
cally, an exclusion of a covered nmplo ce
mandated only if {as a result of the Board's
inquiry] the Board determines such exclu-
sion is required.”” (Emphasis added). Thus,
the exclusion provis is only conditional,
and the exclusion inquiry is to be addressed
on an employee-by-employee basis, not on an
affice-by office basis, as the commenter erro-
neously suggests.

Second, contrary to another commenter's
suggestion. the statutory language does not
require excluston of employees where such
exclusions would merely be “suitable” or
Uappropriate” to the conduct of Congress’
itutional responsibilities or to the reso-
tution of a real or apparent conflict of inter
st. The statutory language cannot properly
be read in this fashion

The statute expressly states that an exclu-
sion of an employee is appropriate only "if
the Board determines that such exclusion is
required because of” the stated-statutory ori-
teria.  (Emphasis  added) The term
“frlequired implies something. nmndator\,
not something permitted. .
River Fuel Corporation v. Sl(\won 3.:!] ¥.2d 10()
119 {8th Cir. 1966) {Blackmun, J.}. Moreover,
while the term “requiret” is capable of dif-
ferent usages, the usage equating with
“indispensability” is the most
commion one, See Webster's Third New Inter-
vational Dictionary 1928 (1086). And, as part
of an “exceptlion]” to a statutory require
ment t the Board's regulations be “the
same’' as the FLRA's regulations and be con-
sistent with the “provisions and purposes’” of
chapter 71 te the “greatest extent prac
ticable,” it is highly unlikely that Congres
would mandate "exclusion from coverage' -
with Joss of not ondy organization rights, but
also rights against discipline or discharge
because of engagement in otherwise pro-
tected activities—wher less restrictive alter-
natives {o.g.. exclusion from a bargaining
unit; Hmitation on the union that may rep-
resent the employee) would adequately safe
guard Congre constitutional responsibil-
ities and resolve any real or apparent con
flicts of inte

In these uuumst'}m(., the term
quired” cannot properly be read to require
additional exclusions from coverage merely
because they would be “suitable” or “‘appro-
priate’” to the conduct of Congress’ constity-
tional responsibilities or to the resolution of

a real or apparent conflict of interest. Such
an interpretation would not be, “to the
greatest  extent practicable,” “consistent

with the provisions and purposes of chapter
T as section 220{e) requires. Moreover,
such an interpretation would be contrary to
the C AA's promise that, except where strict.

by m sary, Congress will be subject to the
same @mploynwm !dw‘ to which the private
sector and the executive br anch are ubierr

an interpretation would rob Members of d
rect experience with traditional labor laws
such as chapter 71, and leave them without
the first-hand observations that would help
them decide whether and to what extent
tabor law reform is needed and appropriate.

Third, for these reasons, the Board also re-
jects ane commenter’s suggestion that the
omission of a “good cause' requirement
from section 220(e){1)(B) suggests that a les:
er standard for exclusion from coverage was
intended. "The omission of a “'good cause’ r
quitement in section 220(0)(1)(}3) is more nat
urally explained he term Treguired” sets
the statutory standard in section 220{e}(1)(B),
and the “good cause” standard is simply not
needed.
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Finally, contrary to the objections, the leg
islarive history does not support the com-
menters’ view that additional exclusions
from coverage are mandated even if not
strictly necessary to the conduct of
gress’ constitutional responsibilities or to
the resolution of a real or apparent conflict
of interest. 1t appears that, at one point in
the preceding Congress, some Members ex
pressed: “concern that, if legislative staff be
longed to a union, that undon might be able
to exert undue influence over legislative ac-
tivities or decisions. Even if such a conflict
of interest between employees' offictal duties
and union membership did not occur, the
mete appearance of undue influence or ac
cess might be very troubling. Furthermore,
there is a concern that labor actions could
delay or disrupt vital legislative activities.”
S. Rep. No. 397, 102d Cong., 2d Sess. 8 (1904).
But. the legislative sponsors did not respond
to these concerns by excluding all legislative
staff from coverage or by requiring exchssion

of any section 220(e}(@) office’s employees
whets ever it woukl be “suitable” or Tappro
priate.

Rather, the legislative sponsors responded
by applying chapter 71 {rather than the
NLRA) to the legislative branch. Senatos

John Glenn and Charles Grassley urged this
course on the ground that chapter 71 “in-
cludes provisions and precedents that ad-
dress problems of conflict of interest in the

Z

goverrunental context and that prohibit
strik and slowdowns." Td. at 8 141 cong.
rec, Jan, 5. 1995 (state-

S444-45 (daily ed.,
ment of Sen. Grassley)
To be sure, the k‘p, lative sponsors further
provided that ., Uas an extra measure of pre-
caution, the reported bill would not apply
labor-management faw to Members’ per: smml
or committee offices or other political of
fices until the Board has conducted a spec: m}
rulemaking to consider such problems as
conflict of interest.” Id. However, the legis-
tative sponsors made clear that an appre
priate solution to a real or apparent conflict
of interest would include, for example, pre
cluding certain classes of employess 'from
being represented by undons affillated with
noncongressional or non-Federal unions.”
Contrary to the commenter's argument, ex-
clusion of section 220(e}(2) office employees
from coverage was not viewed as inevitably
required, even where a conflict of interest
found to exist. 141 Cong. Rec. $626 (daily ed.,
Jan. 9, 1995}, Moreover, the legislative spon-
sors expressly stated that the rulemaking
authorized “is not a standardless license to
roam far afield from such executive branch
regulations. The Board cannot determine
unilaterally that an insupportably broad
view of Congress’ coustitutional responsibil-
ities means that no unions of any kind can
work in Congress.” Id. That, of course, would
be precisely the result of the commenters’
proposed standard.

2. No additional exclusion from coverage of
any coverad employee of a section 220(e}(2)
oftice is necessary to the conduct of Con-
gre stitutional responsibilities or 1o
the resolution of a real or apparent con
Rict of interest
The question for the Board, then, is wheth-

er, on the present rulemaking record. the ad

ditional exclusion from coverage of any cov-
ered employee of a section 220(e)(2) office is
necessary to the conduct of Congress con-
stitutional responsibilities or to the resolu-
vion of a real or apparent conflict of interest.

The Board concludes that no such additional

exclusions from coverage are required

No additional exclusion from coverage is ne

cessitated by Congress’ constitational respon-

sibilities
The CAA does not expr y define the
“constitutional responsibilities” with which

a
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section 220{e} (11 (B) is concerned. But, as one
commenter has suggested, it may safely be
presumed that this statutory phrase encom-
passes at least the responsibility to exercise
xho legislative authority of the United
States: to advise and consent to treaties and
certain presidential nominations: and to iry
matters of impeachment. Bven so defined,
however, the Board has no factual or legal
basis for concluding that any additional em
ploye on 220(e)(2) offices must
be excluded from coverage in order for Con
to be able to carry out these constitu
ponsibilities or any others assigned
s by the Constitution.
Chapter 71 w self “designed to meet the
al requirements and needs of the Gov
ernment.” 5 U.S.C. §7101(). Thus, chapter 71
authorizes the exclusion of any agency or
subdivision thereol where necessary to the
“mational security,” and  completely  ex-
cludes from coverage aliens and noncitizens
who oceupy positions outside of the United
States, members of the uniformed services,
and isors” and “management offi-
cials T103{a){(2). T103(b). In addition,
chapter 7 mquu es that bargaining units not
inchude “confidential” employees, employees
“engaged in personuel work,” employees
“engaged in administering” chapter 71, both
“professional employees and other employ.
ees.” employees whose work “directly af
fects national security,” and employees "pri-
marily engaged in investigation or audit
functions relating to the work of individ.
uals” whose duties "aﬂ@(( the internal secu.
vity of the agency.”” Id. at §7112(b). Likewi
chapter 71 provides that a labor organizat ion
that represents {or is affiliated with a union
represents) employees to whom “any
ion of law relating to labor-manage
relations” applies may not vepresent
any employee who administets any such pro.
vision of law: and, chapter 71 prohibits ac
cording exclusive recognition to any labor
organization that “is subject to corrupt in
fluences or influences opposed to democratic
principles.” il at S712), THIM, and pre
cludes an employee fram acting in the man
agement of {or as a representative for) a
fabor organization where doing so would 're
sult in a conflict or apparent conflict of in
terest ar would otherwise be incompatible
with law or with the official duties of the

to Congress

ment

employee.” Id. at §7120(c). Fucthermore,
chapter 71 broadly preserves 'Management
rights,” lHmits collective bargaining to "'con

and, in that regard,
specifically excludes
matters that “are specifically provided for
“ederal statute.” Id. at 7106, 7103{12)(a},
inally, chapter 71 makes it unla\\ml
for employees and their labor organ
to engage in strikes. slowdowns, or picketing
that interferes with the work of the agency
. at 7116()(T).

Just as the provisions and precedents of
chapter 71 are sufficient to allow the Execu
tive Branch to carry out its constitutional
responsibiliti the provisions and prece
dents of chapter 71 are fully sufficient to
allow the Legislative Branch to carcy out it
constitutional responsibilities. Congress is.
of course, a constitutionally sep«n‘atp branch
of government with distinet functions and
vesponsibilities. But, by completely exclud
ing “supervisors” and “management offi
cials” from coverage. and by preserving
“Management  rights,” dmpwr 7 (‘nsules
that Congress is not Hmited in the exerc
of its ¢ nslim(iona! powe: lmthm more,
by denying “exclusive xc-cogmtmn to any
labor organization that “is subject to cor
rupt  influences or influences opposed to
democratic principles,” chapter 71 ensures
that labor organizations will not become a
foothold for those who might seek to under.
mine or overthrow our nation's republican

lu ions of mnpl(wm(‘uh
among other thing:
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form of government, In addition, by outlaw.
ing strikes and other work stoppages, chap-
ter 71 ensures that employee rights to collec-
tive organization and bargaining may not be
used improperly to interfere with Congress’
lawmaking and other functions. Indeed, by
specifying that its provisions, “should be in-
torpreted in a manner consistent with the re-
quirement of an effective and efficient Gov-
ernment,” 5 ULS.C. $71010), chapter 71
makes certain that its provisions witl expand
and contract to accommodate the legitimate
needs of Government, which no doubt in this
context include the fulfillment of Congress
constitutional responsibilities.

The Board cannot legally accept the sug.
gestion of some commenters that collective
organization and bargaining rights for sec-
tian 220(e}(2) office employees are “inher-

ently inconsistent” with the conduct of Con-
gress u)nsmuuoml responsibilities. These
commnmm position may be understood in

¥

political and  administrative terms. Bur,
tndor the CAA, such a claim must legally be
viewed with great skepticism, for the CAA
adopts the premise of our nation’s Founders,
as reflected in the Federalist papers ard
other contemnporary writings, that govern
ment work better amd is more responsible
when it is accountable to the same laws as
are the people arcl is not above those faws.
Such interpretive skepticism is particularly
warranted in this context, for the claim that
collective bargaining and organization r whls
for section 220(e)(Z) office omp]oveos are i
h(‘n‘nt]\/ inconsistent’”” with Congress’ con-
stitutional responsibilities is in considerable
tension with the CAA's express requirement
that the Board examine the exchu issue
on an employee-by-emplovee basis. lndeed,

cction 220(e) of the CAA expressly requires
the Board to accept, to the greatest extent
practicable.” the findings of Congress in
chapter 71 that “statutory protection of the
right of emplayees to organize, bargain col
Jectively, and participate through labor or-
ganizations of their own choosing in deci-
stons which affect them.(A) safeguards the
pubte interest, {B) contributes to the affec
tive conduct of public business, and (C) fa
cilitates and encourages the amicable settle
ments of disputes between employees and
their employers involving conditions of em
ployment.” § U.S.C. §7101(a). The statutory
instruction to honor these ﬁn(lmgs to “the
greatest extent practicable” is divectly
odds with the commenter; inherent incon-
sistency” argument.

Moreover, contrary to the commenters
suggestion, neither the allegedly clos
ing relationships between the princip
section 220{e}(2) offices and their staffs nor
the allegedly close physical quarters in
which section 220{)(2) office employees work
can legally justify the additional exclusions
from coverage that the commenters seel.
(\haplcr 7t (h‘orxd\ excludes from caverage
atl mdnagemem officials”  and ‘super.
visors' - those employees who are in po
sttions to “formulate, determine, o infiu
ence the policies of the agency.” and those
employees who have the authority to hire,
fire, and direct the work of the office. More
chapter 71 excludes from bargaining
“confidential employ
engaged in persommel work,’
other categories of employees who, by the
nature of their job duties, might actually
have or might teasonably be perceived as
having irreconcilably divided loyalties and
interests if they were to organize. Beyond
these carefully crafted exclusions, however,
chapter 71 rejects both the notion that
“unionized employees would be more dis-
posed  than unrepresented employees to
breach their obligation of confidentiality,”
and the notion that represemtation by a
labor o zation or “membership in a
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Iabor organization is in itself incompatible
with the obligations of fidehry owed to an
employer by its employee.” In re Dept. of
Labor, Office of the Solicitor. Arlington Fiekl
Office and AFGE Local 12, 37 F.L.R.A. at 1380
{citations omitted: internal quotations omit-
ted). Rather, as the Supreme Court recently
reiterated, the Jaw in the private and public
sectors requires that acts of disloyalty or
misuse of confidential information be dealt
with hy the employer through, e.g.. non-dis-
rimsinatory work rules, discharge and/or dis-
cipline. See NLRB v. Town & Country Electric.
Inc., 118 S, Cr. 450, 457 (1995). These rulings
are especially applicable and appropriate in
the context of politically appointed employ-
ees in political offices of the Legislative
Branch, since such employees generally are
tikely to be uniquely loyal and faithful to
their employing offices

In this same vein, the Board cannot legally
accept the suggestion that additional exclu-
stons from coverage of section 220{e)(2) office
employees are justified by reference to Mem-
bers’ understandable interest in hiring and
firing on the basis of “political compatibil-
ity While a long and forceful tradition in
this country, hiring and firing on the hd>1$ of
“political comp{\tll)xhu’” is not a con
tional right, much less a constitu
spm\sﬂ)t]xtv of the Congress Member
Moreover, while section 502 of the CAA pro-
vides that it “shall not be a vielation of any
provision of section 201 to consider
the . . . political compatibility with the erm-
ploying office of an employee” 2 LL.8.C.
§1432, section 502 noticeably omits section
220 from s reach. Thus, the Board has no
tegal basis for construing section 220(e) (1) (B)
to require additional exclusions from cov-
erage in order to protect the interest of
leribers in ensuring the “political compat
ihility”” of section 2Me}{2) office employees.

Furthermore, the Board cannot legally ac.
cept the suggestion that exclusion of all em
ployees in personal, committee, leadership
or legislative support offices is justified to
prevent labor o izations from obtaining
undue influence over Members' legislative
activities. The issue of organized labor's in-
fhience on the nation's political and legisla
tive processes i one of substantial public in-
terest. But commenters have not explained
how organized labor's effort to advance its
political and legislative agenda legally may
be found to constiture an interference with
Congr constitutional  responsibilitie
Moreover, chapter 71 only authorizes a labor
organization to compel a meeting concerning
employees’ “conditions of employment” that
are not specifically provided for by Federal
statute. Thus, a Jabor organization may not
lawfully use chapter 71 either to demand a
meeting abour a Member's legislative posi-
tions of to seek to negotiate with the Mem-
about those legislative positions.
inally, the Board cannot legally accept
the suggestion that additional exclusions
from coverage of section 220{e)(2) office em
are nec 'y to ensure that Mem

ers are neither inhibited in nor distracted
from the performance of their const
duties. The Board does not douh( lh‘!l
ployees choose to organize
section 220 may impose substantial o
trative burdens on Members (Just as cmnph
ance with the other laws made applicable by
the CAA surely does). Such administrative
burdens might have been a ground for Con.
gress to elect in the CAA to exempt Members
and their immediate offi from the
of section 220 (ust as the Executive Uffice of
the President is exempt from chapter 71 and
from many of the ather employment laws in-
corporated in the CAA). But Congress did not
do so. Instead, Congr imposed section 220
on all employing offices and provided an
“except{ion]” for employees of section
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220{e}{2) offices only where exclusion from
coverage is required by Congress’ constitu-
tiomal responsibilities {or a real or apparent
conflict of interest). The Board cannot now
fawfully find that the administrative bur
dens of compliance with section 220 are the
constitutional grounds that justify the addi
tional exclusion from coverage of any sec
tion 20{)(2) office employees: on the con
trary. the Board is bound to apply the CAA's
premise that ,\'Iomhers of Congress will bet
ter and more e 1 out their con
stitutiona ;cspons;bxhu s if they are in fact
subject to the same administrative burdens
as the laws impose upon owr nation's people.
b. No additional exclusion is necessitated by any
real or apparent conflict of interest

Nor can the Board lawfully find on this
rulemaking record that additional exclu.
sions from coverage of e of section
220(c)(2) offices are required by a real or ap
parent conflict of interest. Since the phrase
“eonflict of interest or appearance of con.
flict of interest” is not defined in the
it must be construed “in accordance with it
ordinary dnd natmdl meaning.” FDIC v
996, 1001 (1984). The “ordi-
vary and mmu(xl meaning” of “conflict of
interest or appearance of conflict of inter
est” s a real or reasonably apparent im
proper or unethical “conflict between the
private interests and the official responsibil-
ities of a person in 2 position of trust {such
as a government official).”’ Webster's Ninth
New (()Hm_mie Dictionary 276 (1996}, Accord,
Rlack's Law Dictionary 271 {Sth ed. 1979).
Specificall as Senate and House ethics
rules make clear, under Federal law the
phrase “conflict of interest or appearance of
conflict of interest” refers to “a situation in

which an official's conduct of his office con
I'Iin vith his private economic affairs.”
Hou thics Manual 87 (1892); Senate Rule

X.X)\VH Al(o; thorough examination of the
matter, the Board has fourd no tenable legal
basis f()r concluding that additional exclu
sions from coverage of any emplayees of sec.
tion 220(e) () offices are necessary to addres:
any real or reasonably perceived incompati
bility between employees' private financial
interests and their public job responsibil.
ities.

As noted above, ox(ludmv “manage:
ment officials” and “supervisors'' from cov.
erage, and by requiring that bargaining units
ot include “confidential employees” and
“employces engaged in personnel work,”
chapter 71 already categorically resolves the
real or apparent conflicts of nterest that
may be faced by employees whose jobs in
volve setting, administering or representing
their employer in connection with Tabor.
management policy or practices. Stmilarly,
by requiring that bargaining unit not in-
clude employees “‘engaged in administering”
chapter 71, chapter 71 already resolves real
or apparent conflicts of interest that might
arise for employees of, for example, the OF.
fice of Compliance. Furthermore, by prechid
ing an employee from acting in the manage
ment of {or as a representative for) a labor
organization, where doing so would “resuit
in a conflict of interest or apparent conflict
of interest or woulkd otherwise he incompat
ible with law or with the official duties of
the employee.” chapter 71 already directly
precludes an employee from assuming a posi-
tion with the union {or from acting on behalf
of the union) where he or she could confer a
personal economic benefit on him or herself.
And, as an added precaution, the Board has
adopted @ regulation under section 220(d)
that authorizes adjustment of the sub
stantive requirements of section 220 wheve
“necessary to avoid a confiict of interest or
appearance of conflict of interest.” There
fore, all conceivable real and apparent con
flicts of interests are resolvable without the
need for additional exclusion from coverage.
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The Board linds legally untenable the sug
gestion of several commenters that, by d
recring the Board to consider these real or
apparent conflict of interest issues in its
rulemaking process, section 220(e)(1}(B) en-
tirely displaces and supersedes the conflict
of interest provisions and precedents of chap-
ter 71 and section 220(d) where employees of
section 220{e}(2) offices are concerned. Sec.
vion 220(e) specifically provides that the
Board's regulations for section 220(e}(2) of
fices “shall, to the greatest extent prac
ticable, be consistent with the provisions
and purposes of chapter 71" and *“shall be the
same as substantive regulations issued by”
the FLRA. A inent here, It makes an
“except [ion]” only "if the Board determines
that * * * exclusion [of a section 220(e}(2) of-
fice eraployee] is required because of * * * a
conflict of interest or appearance of a con
flict of interest.” This conditional excep-
tion--applicable only "#" the Board deter
mines that an exclusion from coverage is
“required” by a real or apparent conflict of
interest—plainly does not displace or super-
sede the provisions and precedents of chapter
71 anl section 220{d) that section 220{¢) ex-
pressly apphies to section 228{e}2) offices. In-
deed, as the stetutory language and legisia-
tive history discussed above confirm, section
220(e) (1} (B) requires this rulemaking merely
as a “special precaution” to ensure that
chapter 71 and section 220(d) appropriately
and adeguately deal with conflict of interest
issues in this context.

The Board similarly cannot legally accept
the suggestion that exclusion of employees
in personal, committee, leadership and party

cavcus offices in necessary to address the
mosr important legislative conflict of inter-
st issue-—the appearance or reality of influ
(>nmng tegislation.” While understandable in
poli 1 terms, this suggest has no founda-
tion in the law which the Board is bound to
apply.

To begin with, the Board has no basis for
concluding that the provisions and prece
dents of chapter 71 and section 220{d) are in-
dd(‘qllz\((’ to resolve any such conflict of in-
terest ues.  Although commenters  cor-
xr(ﬂv pmut out that the Executive Office of
the ident is not covered by Chapter 71,
rhey pm\qdo no evidence that this exclusion
resulted from conflict of interest concerns.
Moreover, though commenters suggest that
employees of the fixecutive Branch engage in
only administrative functions, the Executive
Branch in fact has suhstdm ial political func
tions relating to the legislative process—in-
cluding e.g.. recommending bills for consid-
eration, providing Congress with information
about the state of the Union, and vetoing
bills that pass the Congress over the Prest
dent’s objection. Furthermore, almost every
executive agency covered by chapter 71 has
ative offices with both appointed and
employess who, like section 220(e)(2)
office employees, are responsible for meeting
with special interest groups, evaluating and
developing potential legislation, and making
recommendations to their employers dboul
whether to Sponsor, support or oppose that
or other legislation. Chapter 71 does not ex
clude from its coverage Executive Branch
ses performing such policy and legis
lative related functions (much less the sec-
retaries and clerical persormel in their of-
fices): and, contrary to one commenter’s sug-
stion, chapter 71 does not exclude from it
coverage schedule "'C" employees who are
outside of the civil service and who are ap
pointed to perform policy related functions
and to work closely with the heads of Execu
tive Branch departments. See US. Dept. of
HUD and AFGE Local 476, 41 F.L.R.A. 1226,
1236-37 (1991). Since the Board has no evi-
dence that the conflict of interest issues for
section 220{e)(2) office employ
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differ from the conflict of interest issues
that these Executive Branch employees face,
the Board has no proper basis for finding
that additional section 220(e){) office em.
ployees must be exctued from coverage sim-

= s too are outside of the civil
service and perform legislative-related func.
tions.

Second, the Board is not persuaded that
the concern expressed by the commenters—
te., that labor organizations will attempt to
influence the legisiative activities of em
ployees who they are seeking to organize and
represent-—even constitutes a “conflict of in-
terest or appearance of conflict of interest’
within the meaning of that statutory term.
As noted above, under both common usage
and House and Senate ethics rules {as well as
under federal civil service rules amxd other
federal laws), the statutory phrase “conflict
of interest or appearance of conflict of inter.
est” refers to a situation in which an offi.
cial's conflict of his office actually or rea
sonably appears unethically to provide him
or her with a private economic benefit.
‘hite the Board understands that accepting
gifts from labor organizations might actu-
ally or apparently constitute receipt of such
an improper pecuniary benefit, the Board
fails to see how working with labor organiza-
tions concerning their legislative interests
confers or appears to confer any improper
private economic benefit on legislative em-
ployees—just as the Board does not see how
working on legislative matters with other
interest groups to which the employee right
belong (such as the American Tax Reduction
Movement, the Sierra Club, the National

fle Association, the National Right to
Work Foundation, the NAACP, andior the
National Organization of Women) would do
so. On the cont it is the employees’ job
m meet with special interest groups of this
e, to communicate the preferences and
donmnds of these special interest groups to
the Members of committees for which they
work, and, where allowed or instructed to do
s0, to assist or opposed these special interest
groups in pursuing their legislative inter
ests.

It is true, as one commenter notes, that,
contrast to other inter groups, a labor or:
ganization cowld, in d(ldﬁlmﬂ to its legisla
tion activities, seek to negotiate with an em-
ploying office about the employees “condi-
tions of employment.” But each of the em-
ployees would have to negotiate individually
with the employing office if the union did
not. do so collectively for them. Moreover,
since those who negotiate for the employing
office and decide whether or not to provide
or modify any such “conditions of emplo;
ment” may by law not be part of the unit
that the union represents, section 220{e}{2)
office employees could not through the col-
lective negotiation of their “conditions of
employment”  unethically provide them.
selves or appear to provide themselves with
an improper pecuniary benefit for the way
that they perform their official duties for
the employing office. Thus, collective orga
nization of section 220{e)(2) office employees
woudid not create a real or apparent conflict
of interest—just as it does not for appointed
and career employees in the Executive
Branch who perform comparable policy or
lp;.,xslauvo related functions.

be sure, because of an employee’s sym-
])dthy with or support for the union {or amy
other interest group), the employee could
urge the Member or office for which he or
she wi s to take a course that is not in the
employer’s ultimate best political or legisla
tive interest. Indeed, it is even conceivable

that, because of the employee's sympathy
with or support for a particular interest

group such as organized labor, the employee
Could act disloyally and purposefully betray
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the Member’'s or the employing office’s inter-
ests. But employees could could have such
misguided sympathies, provide such inad
equate support, andior act disloyally wheth:
er or not they are members of or represented
hy a union. Thus, just as was true in the con
text of Congre constitutional responsibil
ities {and as is true for Executive Branch
employees), the legally relevaat issues in
such circumstances are ones of acceptable
job performance and appropriate bargaining
units, work ru and discipline-—-not jssues
of real or apparent conflicts of interest. See
NLRB v. Town and Country £lectric, Ine, 116 $.
Ot, at 456-57.

It is also true that organized labor has a
particular interest in legislative issues relat
ing to employment and that, if enacted,
some of the resulting laws coutd work to the
personal economic benefit of employees in
section 220(e}(2) offices and, indeed. some
vimes oven to the economic benefit of Men-
bers {e.g. federal pay statutes). But whenever
Members or their staffs work on legislation
there is reason for concern that they will
seek to promote causes that will personally
benefit themselves or groups to which they
belong-—whether it be with respect to, e.g..
their income tax rates, their statutory pay
and benefits, the grounds upon which they
can be denied consumer credit, or the ease
with which they can obtain transpor
tation to their home states. These concerns,
however, will arise whether or not employees
in section 220{e}(2) offices are allowed to or-
ganize and bargain collectively concerning
their “conditiomn or employment,” and can
not conceivably “require” the exclusion of
additional section 220{e}(2) office employees
from coverage under section 220. As a Bipar.
tisan Task Force on Ethics has so well stat
ed:

“A conflict of interest is generally defined
as a situation in which an official's private
financial interests conflict or appear to con
flict with the public interest. Some conflicts
of Iterest are inherent in a representative
system of governruent, and are not in them
selves nec improper or unethical.
Members of Congress frequently maintain
economic interests that merge or correspond
with the interests ol thon mnsumom his

repres
nevitable and unavoidable.
House Bipartisan Task Force
port on HL.R. 3660, 10kst Cong. lst Sess,
{Comm. Print. Comm, on Rules 1989), re-
printed in 135 Cong. Rec. HO253, 19250 (daily
ed. Nov. 21, 1989)

The Board does not mean to suggest that
the public does not have a legitimate inter.
est in knowing about the efforts that inter-
est groups such as organized labor) make to
influence Members and their legislative
stalfs or the financial benefits that Members
and their legislative staffs receive. But, as
the recently enacted Lobbying Disclosure
Act evidences, and as the Bipartisan Task
Force on Ethics long ago concluded, lobbying
contact disclosure and “public financial dis.
closure, coupled with the discipline of the
electrical  process. remainis] the best
afeguardis}] and the wmost appropriate
methodis] to deter and monitor potential

conflicts  of interest in the legislative
branch.”” House Bipartisan Task Foree on
Ethics. 135 Cong. Rec. at HIZ54

For these reasons, the Board also declines
e adopt the suggestions that it exclude from
coverage by regulation. on the ground of
“contlict of interest or appearance o
flict or interest,”” all employees of s
2200e)2) offices wha are shown in an appro-
priate case to be “exempt’’ employees within
the meaning of the Fair Labor Standards Act
(“FLSA"). This suggestion would improperly
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allow unions andior the General Counsel to
challenge an employing office's compliance
with section 203 of the CAA in the context of
a section 220 proceeding. Moreover, under
both private sector law and chapter 71, em-
ployees are not uniformly excluded from cov-
erage by viture of their “exempt" statu
even though such employees may exerci

considerable  discretion  and  independent
judgment in performing their duties, serve in
ensitive positions requiring unguestionable

k) alty to their employers, andior have ac-
cess to privileged information. Thus, doctars
who are responsible for the counseling and
care of millions of Il persons are allowed to
arganize: engineers who are responsible for
ensuring the safety of nuelear power plants
are allowed to organize; lawyers who are re-
sponsible for providing privileged advice and
for prosecuting actions on behalf of the Gov-
ecment {such as attorney ai the Depart-
ment of Labor and at the NLRB) are allowed
to organize; and schedule "C emmployees who
are outside of the civil service. work closely
with the heads of Executive Branch depart
ment, and assist in the formulation of Exec
utive Branch policy are not excluded from
coverage under chapter 71, Nothing about
those employees’ “exempt’’ status itself es
tablishes a real or apparent incompat hility
between an employee's conduct of his office
and his private economic aflairs. Not tenable
logal hasis has been offered for reaching a
different conclusion about the "exempt’ em-
ployees of section 220{e)(2) offices

For similar reasons, the Board declines to
adopt the suggestion that it exclude from
coverage by regulation. on the ground of
“conflict of interest or appearance of con-
flict of interest,” all employees in section
226e)(2) offices who hold particular job ti

Administrative Assistants, Staff
s, and Legislative Direcrors. The
Board has no doubt that many section

220{e) (2) office employees in such job clas
fications will, because of the actual duties
that these employees perform, be excluded
from coverage as ~management officials” or
“supervisors. And the Board similarly hs
no doubt that many section 220{e}{2} office
employees in these or other job classifica~
tions will, because of the actual duties that
these employees perform, be excluded from
particular bargaining units as “confidential
employees,”
nel work, st et
But, as decades of exparience i e
of employment law have mughx these Jegal
Judgments must turn on the actual job du-
ties that the employees individually pe
form, and not on their job titles or job classi-
fications. It is the actual job duties of the
employees that dictate whether the concern
of the particular law in issue is actually im-
plicated {e.g.. whether there is a real or a

parent conflict of interest); and the use of
job titles in a regulation would unwisely
have legal conclusions turn on formalisms
that are casily subject to manipulation and
error (e, different employing offices may
assign the same job title or job classification
to omplo ees who perform qmto distinct job

C ).
sum, x month period du
the job titles and job classifications applica
ble to section 220(e} (2) office employees have
been thoroughly investigated and studied by
the Board, neither the statutory appointees
nor the Board-—or, for that matter, any com-
menter-has identified any job duty or job
function that, in the context of collective or-
ganization, would categorically create a real
or apparent conflict of inters that is not
adequately addressed by the provisions and
precedents of chapter 71 and the Board's sec
tion 220{d) regulations. According}
record, the Board has no legal bas, X-
cluding any additional section 220{e)(2) office
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employees from coverage by regulation: and,
for the reasons here stated, it would be con

ary to the effective implementation of the
CAA for the Board to refrare existing regu
usions in terms of the job tit les or
job classifications presemtly used by certain
section 220{(e}{2) offices.
3. Final regulations under section 226{e}(1) (3}

For these reasons, the Board will not ex
clude any additional section 220(){2) office
employees from coverage in its final section
220{e) regulations. Moreaver, the Board will
not adopt a regulation that specially author-
izes consideration of these exclusion issues
in any particular case. Although the Board
proposed to do so in its NPR fas a pre
cautionary measure to ensure that employ
ing offices were nat prejudiced by the pau
city of comments provided in response to the
ANPR), commenters have vigorously ob
jected to any such regulatvion. Having care.
Tully considered this matter and determined
both that no exclusions are required on this
rulemaking record and that all foreseeable
constitutional responsibility and conftict of
interest issues may be appropriately accom
modated under section 220(d) and chapter 71,
the Board now concludes that no such regu-
lation is necessary.

We now twrn to the partial dissent. With
all due respect to our colleagues, we strongly
disagree that the CAA envisions a diferent
rulernaking process for the Board's secti
ZZO((*)(D(B) tnquiry than the one that
Board has followed in this rulemaking and in

all of its other substantive rulemakings. The
section 220{e}{()){B} inquiry is unique only in
tertos of the substantive criteria which the
statute directs the Board to apply and the ef-
fective date of its provisions. In terms of the

Board“ process, section 220(e) expressly re-
quires--just as the other substantive sec
Hions. o the CAN expressly require-the

Board to adopt its implementing regulations

Cpursuant to section 3047 of the CAA, 2
U.S.C. §1351e), which in turn requ that
the Board conduct its rulemakings “in ac

cordance with the principles and procedures
set forth” in the APA. 2 U.S.C. §1384(b). The
partial dissent’s argument that a different
amd distinct proc required under section
2206} (1B} is at odds with these express stat
utory requirements.

Nor is there any basis for the partial dis-

sent's charge that the Board's section
20} (DB inquiry was 'passive”’ “con
strained solely by written submissions,' and

‘sufficient l\now]edno of
Congressional staff functions. responsibil-

ities and relationships. . . .7 In the ANPR
and the NPR, the Board afforded all intes
ested parties two opportunities to address
these issues. The Board carefully considered
the comments received from employing of.
fices and their administrative aids~ie.,

those who are most knowledgeable about the
job duties and functions of congressional
staft and who should have had the most in
terest in informing the Board about the vel-
evant issues in this rulemaking. Moreover,
over the past six months, the Board has rve-
cetved extensive recomumendations from the
xecutive Director amd the Deputy Execu
tive Directors of the House and Senate--vec-
ommendations that were based upon the
statutory appointees’ own legislative branch
experiences, their subst: antial knowledge of
these laws, their appropriate discussions
with involved parties and those knowledge-
able about job duties and responsibilities in
section 220{e}(2) offices, and their own inde
pendent investigation of the pertinent fac
tual and legal issues. In addition, the Gen
eral Counsel has provided interested Board
members with extensive legal advice about

undertaken without *

these issues. Indeed, during the past six
fmonths, members of the Board were able to
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review wsz qudntmes of puhhc y Ava)lablo

ities, an:l o[fuv wmk requirements and re
strictions for employees of the sectio
220(e)2) offices. The claim of the partial dis
sent that this material still needs to be
found is thus completely mystifying to the
Board: and. since neither the dissenters nor
the commenters have pointed to any other
information that would be of assistance in
deciding the section 220{e){(1}{B) tssu it
seerns clear that the dissenting members’ ob-
jection s not with the sufficiency of the in.
formation available to themselves or to the
Board, but rather is with the result that the
Board has reached

In advocating a different result about the
appropriateness  of additional  exclusions
from coverage, however, the partial dissent
simply ignores the statutory language and
legiskative history of section 220 of the CAA.
For all of its rvepeated exhortations about
the need to implement the will of Congres:
the partial dissent does not identify the con
stitutional responsibilities or conflicts of in
terests thai supposedly require the addi
tional exclusions from coverage that the di
senters raise for consideration. Indeed, the
partial dissent does not even conclude which
of its various suggested possible exclusions
from coverage are ‘‘required’ by section

220(e){1}{13) or why.
i part m]

dis:

s critique of the
imilarly bereft of legal
authority. Whi lo criticizing the Board for re
lying on precedents under chapter 71, the
partial dissent ignores section 220{e)’s
press command that the Board's hoplement
ing regulations under section 220{e} ({8} be
consistent “to the greatest extent prac.
ticable”” with the “‘provisions and purposes’”
of chapter 71. Moreover, while noting that
legistative branch employees of state govern
ments have not been granted the kmdl right
to organize, the partial dissent Luls to ac
knowledge that this gap in state law cov,
erage results from state laws having gen-
erally been modelled after federal sector law
{which, until the CAA’s enactment, did not
cover congressional employees): and, in all
events, the partial dissent fails to acknow]
edge that section 220 itself rejects this state
law experience by covering without guali
fication non-section 220(e}{2) office employ
ces and by allowing exclusion of section
220(e){2) office employees only if required by
the stated statutory criteria. Finally, while
serting that employees in the section
220{e}{2) offices perform functions that are
not compavable to functions employed by
any covered employees in the Executive
Branch, the partial dissent never specifically
identifies these supposedly unique job dutie:
and functions and, even more importantly,
never explains why the provisions of chapter
cction 220(d) are inadequate to ad

71 and s
dress constitutional responsibility or con
flict of interest issues arising from them. In

short, with all respect, the partial dissent
does not provide any acceptable legal basis
for concluding that additional regulatory ex-
clusions from coverage are required to ad
dress any constitutional responsibility or
conflict of interest issues

The partial dissent similarly errs in sug
gesting that the Board has “apparent reluc
tance or disdain” for regulatory resolutions
and instead prefers ad |ud icative resolutions,
Like our dissenting colleagues, the Board ap-
plauds the NLRB's innovative effort--under
taken under the leadership of then-NLRB
Chairman Jim Stephens, who is now Deputy
ixecutive Director for the House-to v
rulemaking to address certain bargaining
unit issues thar have arisen in the health
care indust But the issue here is not
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whether the NLRB should be pr
ing done so or, for that matter,
wlatory resohutions are gener
sometimes superior to adjudicative res
tions in that or other contexts. Nor
issue whether Congress has sta -
erence for regulator lutions in the CAA.
Rather, the is whether additional
excly overage are yequired to ad-
dress any oo \:nutmna) TESPOTY
conflict of interest issues that may arise in
connection with collective organization of
section 220(e}(2) office employees. For the
sons earlier stated, the Board has con-
cluded that no h additional exchy
from coverage are required to do so. Thus,
the extent that any constitutional respon
sibitity or conflict of interest issue is left to

sed For hav.

lly or even
SO

be resolved adjudicativel only be
cause, where complete exclusion from cov.

erage is not required. the CAA instructs the
Board to follow chapter T1's preference for
addressing matters of this type in the con-
text of a particular case, and because any

Lonsruunondl responsibility or mnfhrl of
i ad-

interest 1%

dressed by approaches that are less rest
tive than complete exclusion from coverage
of section 220{el?) office employe: The

Board regrets that the partial di senit con-
respect. for 5
disdain’

the commarn
for rulemaking

fuses the Board's

of the CAA with a

that the B
With all ¢

cagues, the par
of attention to the
strikingly revealed
its disc uswm of the uncertainty and
v that allegedly will result from not re-
tutional responsibility and
of interest issues through additional
wsions from coverage. Regulatory uncer
tainty and delay should be r Iu(‘cd where te-
gally possible and appropriate. But inclu
of the constitutional responsibility sud con.
flict of interest issues in the mix of issues
that inevitably must be addressed in a unit
determination will not have the unique prac-
cal signi ce that the dissent claims,
nee omploymem in the leg tive by
in fact not subsmnual]y “more transie
than is employment in many parts of the pri-
vate and federal sectors {e.g.. construction,
retail sales, canneries in Alaska), since pri
vate and Executive Branch omplo ers also
work under Utime pressures’ that “are in
tense and unevery” and since the Board has
designed its section 220(d) pr nrmhxu to doa]
with  all unit determination issues 2
promptly as or more promptly than com.
parable issues are dealt with in the private
and federal sectors. And, in all events, it is
clear that administrative burdens of the type
discussed by the partial dissent cannot le-
gally justify additional exclusior
erage, because these administrative burdens
legally have nothing to do with the constitu-
tional responsibility and conflict of interests
inquiries to which the Board is lmited under
the stature; indeed, as noted above, - the
pl emise of the CAA Is that Cong
- exercise its constitutional r
jes if it is subject to the same Kirds of ad
ministrative burdens as private sector and
Executive Branch employers are subject to
under these laws

The Board appreciates its dissenting col-
leagues’ concern that, if employees of se
tion 220(e)(2) offices should choose to orga-
nize. Mp( HA(I \)fﬁmal m

tions ‘of employnwn[” with politi
or But the Board carmot

that are mentioned in the partial dissent.
Such political concerns do not legally estab.
lish an interference with Congre
tional responsibilities or a real or apparent
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t: and the CAA by its

conflict ol interest
press terms only allows additional exclusion:
om coverage that are required by such con-
stitutional responsibilities or confhcts of in-
terest. If the CAA is to achieve its objectives
and the Board is to fulfill its responsibilities,
the Board must adhere to the terms of the
law that the Congress enacted and that the
President signed; the Board may not prop-
erly relax the law so as to address non-statu.
tory concerns of this ty

C. Section 220(e) (2} (H) Offices

Sec A authorizes
the Board to issue vegulations identifying
“mhm— offices that perform comparable func-
tions” to those employing offices specifi
Jisted in paragraph (A) through (G} of
220, In responise to a comment on the Al
the Board proposed in the NPR to so ident \t}
1our offices-—the Executive Office of the Sec
of the Senate, the Office of Senate Se
the Senate Disbursing Off f]rs and the

i Gffic

ex-

Admind
Arms of th
ceived reg:

ices, pursuant to section 220{e) (D) {H), as se
tion 220{e) (2} offices.

In response to comments recejved by the
. the final regulation will also ldemllv
and include the (ollowulg employing of
in the House of Representatives as perform-
ing “comparable functions’ to those of
specified in section 220(e){(2)) of the CAA: tho
House Major Whip: the House Minority
Whip: the Office of House Employment Coun-
the Immediate Office of the Clerk: the
> of Legisaltive Computer Systems: the
Immodm\e (7fﬁ(‘o of the Chief Administra
1 the Immediate Office of the Ser-
2 s; and the Office of Finance.

As explained by one of the commenters,
these offices have responsibilities and per-
form functions that ave commensurate with
those offices specifically Hsted in section
22)(){(2) or those offices identilied in the pro-
posed regulations. Thus, the duties and func
tions of the H Majority and Minority
Whips ar 'mihx o rh( Offices of the Chief
Depury Majority es of the
Chief nopuu \4mm m Whips, which ate ex

sty included in section 220e){2{(D). The
Office’ of House Employment Counsel was
created, following the enactment of the CAA,
to provide legal advice and representation to
House employing offices on labor and em-
ployment matters; this office performs func
tions similar to those of the Office of the
House General Counsel, which is included in
section 220(e){2)(E). and those of the Senate
Chief Counsel for Employment, which is
ied in section 2200} (2 (C).
the Immediate Office of the
House performs functions
hose performed by the Executive
()fﬁco of the Secretar he Sevate. which
is treated a section 220{e){2) office under
these final regulations. Both offices are
ble for supervising activities that have
a direct connection to the legislative proc.
Li the hmmediate Office of the

Houso S :g‘mm at Arrus has duties that cor:
respond to those of the Admin ative Office
of the Senate Sergeant at. Arms. Both of 3
are charged with maintaining securit
decorum in each legislative chamber.

The House Office of Legislative Computer
stems runs the electronde voting s:
and handles the electronic transcript
official hearings and of various legislative
documents: these functions are similar to
those functions performed by the Office of

Legislative Operations and Official Report
ers, both of which are listed in section
220} (2) (D).

The Immediate Office of the Chiel Admin
istrative Officer has responsibilities and per-
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forms functions that are comparable to those
pmfouned by the Executive Office of tho
Secretary of the Senate and the Admin
tive Office of the Senate Sergeant ar Arms,
which are treated section 220{e){2) offices
under these final wgu!ar tons. Similarly, the
Hon Off of Fina . like the Senate Di:
bursing Office. is responsible for the dis
bursement of payrolls and other funds, to.
gether with related budget and appropriation
activities, and therefore will be (l(‘d\' ed, pur
suant to section 220{e}(2) (), a section
220{e}(2) office.
V1. Method of Approval

The Board received no comments on the
method of approval for these regulations.
Therefore, the Board comtinues to rec
ommend that (1) the version of the regula
tions that shall dppl to tho Sen(n e dn(! -

the regulations hall apply to the Hous
of Representatives and employees of the
House of Representatives should be approved
by the House of Representatives by resolu
vion: and {3) the version of the regulations

that apply to other covered employees and
employing

should be appraved by con

for approval by the Congress the follow.
ing regulations.

Signed at Washington, D.C.
of August, 1896

. on this 19 day

GLEN D NAGE
Chair of the Board of Directors,
Office of Compliance
Member Seitz, concurring: In s
the Congressional A((mmmbl ity

(“CAA™ ar “Act™), Congre s
Board of Directors of the Office of Compli-
ance (‘the Board'} to issue regulations that
provide Congressional employees with cer
tain rights and protections of chapter 71 of
Title 5 of the United States Code. Most sig
nificantly, Congress that tlm
regulations issued be same as sub
stantive regulations issued by the Federal
Labor Relations  Authority unless  the
Board determines either that modified regu.
lations would more effectively implement
the rights and protections of chapter 71 {sec
rion 220(e} {(1){A)) or that exclusion from cov
arage 01‘ eraployees in the so-called palitical
affices is required” because of a conflict of
friter ar a arce of conflict of interest
or because of Congress’ constitutional re
sponsibilities 220(e) (1)(B)). The Board faith.
fully fulfilled its statutory duty: We con.
ducted the rulemaking required under sec
tion 304 of the Act, adhering to the pr ples
and procedures embodied in lh<> A(lmunsi @
tive Procedure Act, as C
us to do. We examined and
ered the comments received and-
sistance of the experienced and knowlodgv
ecutive Director and Depuly Execu.
cewwe independ

ass
able
give Directors of the Offi
ently collected and analyzed the relevant

factual and legal mater
Board determir

als. Ultimately, the
d that there was no legal or
ation for deviation from Con
prircipal command-—that the regula
sed to implement chapter 71 be the
same as the regulations issued by the Fed-.
1 Labor Relations Authority. The regula.
e issue today reflect that considered
determination.

The dissent

both the
P ion,

The dnw‘m attacks the Board's proces

by stating both that section 220{e)(1)(B) of

the Act reguires some kind of a different
2 " rulemaking process and that

“the Board did not undertake to make an
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md()pvndem inquiry’” regarding the regu
latory issues. As the preamble details, this
attack is bdsoh‘ s, The Board conducted the
statutorily-required rulemaking, a process
which included substantial supplementation
of the comments received with independent
inquiry and investigation and the applica
tion of its own—and jts appointees’--exper.
tise.

The dissent’s suggestion that the Board
majority and the Board's appointees did not,
in fact, do the spadewark pecessary to make
the judgments made in both ungenerous and
untrue, as it impugns the hard work and
careful thought devorted to a sensitive issue
by all concerned. And, indeed, the dissenters,
like the Board majority, had access both to
the publicly available materials that might
have heen relevant to the Board inquiry-
such as job descriptions for various positions
in Congress--and to legal and factual analy-
ses generated by Board appointees.

To be sure, the Board would not approve ex
parte factfinding contacts between Board
members and interested persons in Congress
during the rulemaking period in order to pre
serve the integrity of its rulemaking process.
But neither the commenters nor the dissent.
ing Board members have suggested even one
additional fact that should have been consid
ered by the Board. Accordingly. the dissent’s
attack on the Board's processes merely re-
flects the dissent's unhappiness with the
Board's it is

s substantive determination. But,
both wrong and unjust to accuse the Board of
failing to engage in an appropriate process
simply because the Board ultimately
agreed with those advocating substantial ex-
clusions from coverage under section
220(e) (H(B)

The dissent’s attack on the substance of
the Beard's conclusion is similarly mis.
guided. It makes no attempt to ground itself
in law, and, in fact, ignores fundamental
principles of statutory interpretation:
in interpreting a statute one looks initiall
and principally to its language: here the
statute authorizes exclustons from coverage
only when “required’ by the statutory ori
teria. Second, in interpreting a statute, the
most relevant legislative history is that ad-
dressing the particular provision at e
here what legislative history there is ac
knowledges that the substitution of chapter
71 for the National Labor Relations Act en-
sured the elimination of perceived problems
with permitting employee organization in

Congress and reveals that section 220(e)(1) ()
was inserted only to make that assurance
doubly sure and not as a “standardless h-
cense to roam far afield from . . . executive
branch regulations.” Third, in interpreting a
statute, the broad purposes of legislation il
luminate the meaning of particular provi-
sions: here the Act in qucsl ion was designed
to bring Congress under the same laws that
it has Amposed upon private citizens. That
purpose has already been diluted by Con
gress’ application to itself of only the lim
ited rights and protections of chapter 71,
rather than the broader provisions of the Na
tional Labor Relations Act: it would be evis
cerated altogether by broad exclusions from
coverage of the sort the dissent would en-
dorse.

Nothing in the comments received or in
the independent investigation done by the
Board suggests that broad exclusions of em.
ployees from the coverage of chapter T1 are
‘required” by conflicts of interest (real or
apparent) or by Congress’ constitutional re
sponsibilities. As noted in the preamble,
chapter 71, by application through the Act,
broadly excludes numerous vmpk)w‘ew from
caverage, narrowly confines the permissible
arena of collective bargaining, and elimi-
nates most of labor's leverage by barring
strikes and slowdowns. There is nothing to

&
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fear here, unless one fears the (minimal) re-
quirement. that a Congressional employer
and its employees communicate about terms
andd conditions of employment (or, at least
those not set by statute) before the employer
sets them. And the substantial limits that
chapter 71 places on employee organization
and collective bargaiming fully protect Con-
gress’ ability to carry out its constitutional
responsibilities and entively prevent any em-
ployee conflicts of interest (real or appar-
ent), While we agree with the dissent that
Congress is an exceptional institution, that
exceptionatism does not warrant a broad ex
ception from the coverage of chapter 71; nei
ther the dissent nor the Board has identified
any constitutional reasonability or conflict
of interest that chapter 7's provisions do
not adequately addross

The Board's determination that no further
regulations are ‘required” under section
220(e)(1)(B) does not render that section a
mullity, as the dissent states. Nor does it in
dicate a i for regulatory resolu
tions. Section 22He) {1 (B) does not require oi
ther regulations or exclusions: it requires a
Board inquiry into whether any such excla-
sions by regulation are necessary. The Board
has conducted such an inquiry and has made
the statutorily mqun ed determination. That
determination the result of principled
statutory interpretation, factual investiga-
tion, and legal analys:

It s, in fact, the dissent's posittion that
wottld render a portion of the CAA a nullity,
because it would insulate Members of Con.
av rom divect experience with employees
dignified by labor-relations rights and pro
tections. The Board’s position keeps the
promise of the Congressional Accauntabili
Act. If the language, Jegislative history, and
Fundamental purpose of that Act are to be di-
rectly contradicted, that decision is for Con
gress alone. Such a result cannot Tawfully be
achieved by Board regulation.

Member Lorbe yom(‘d by Member Hunter,
dissenting in part: The Congressional Ac
countability Act ( "} is one of the most
significant legislative achievements of the
Congress in many years. While its reach is
peculiarly insular, covering only the emplo;
ces of the Congress and designated instru-
mentalities of the Congress, its import is

ot

>

global. As the bipartisan leadership of the
Congress stared upon the CAA's enactment,

this law brings home the promise first of-
fered by Madison in the Federalist Papers
that the Congress would experience itself the
impact of the {employment! laws it passes
and requires of all femployers}

The CAA established an Office of Compli-
ance within the Congress to operationally
carry out the functions of the CAA. The CAA
established an independent Board of Dir
tors appointed by the Bi-Partisan Congres-
sional leadership to supervise the operation
of the Office, prepare regulations for Con
gressional approval and act in an appellate
capacity for cases adjudicated within the Of.
fice of Compliance procedures. As noted by
Senator Byrd when the CAA was debated,
s tri-partite responsibility of the Board is
somewhat urique. In the present rule-
making, the Board is acting in its role as
regulator, not adjudicator.

Pursuant to the CAA, the Board was
charged with conducting a detailed review of
all existing Executive Branch regulations
implementing eight labor laws, deciding
which of those regulations were appropriate
to be adapted for implementation under the
CAA and then drafting them to conform with
the requirements of the CAA. For the regula-
tions issued and adopted to date and for most
future regulations, the Board engaged or will
engage in a notice and comment process
which was modeled after similar procedures
followed by the Executive Branch. For the

H10027

regulations adopted prior to the current
rulemaking, after the conclusion of the com-
ment period and after its analysis of the
comments, the Board promulgated final reg
ons formally recommended by its statu
y appointees and submitted them for the
cansideration of Congress

We believe that this background discussion
is appropriate since we are here publishing
our dissenting opinion regarding the pre
amble and recommendation regarding tegu-
lations to implement section 220(e)(13{(B) of
the Congressional Accountability Act. We
note that these proposed regulations also ad-

ess the statutory inguiry requived by sec-
tion 220(e) (1) A} of the Act which require the
Board to modify ;lpp]ical)le‘ regulations is
sued by the Federal Labor Relations Author
ity for good cause shown, to determine
whether the regulations adopted pursuant to
section 220(d) will apply to the political of.
ices listed in section 220(e) and regulations
required by section 220(e}{(Z) () of the Act
which requires the Board to determine if
there are other offices which meet the stand
ards of section 220{e}{2) so as to be included

in the consideration rvequired by section
20 (1(B). We do not dissent from the
Board's final resolution of these regulatory
issues.

We do not undertake to issue this First dis.
sent in the Board's regulatory function
lightly. At the outset, the Board appro
priatety decided that would endeave to
avoid dissents on regulatory matters. We felt

then, and indeed do so now, that the public
interest and the Congressional interest jn a
responsible implementation of the CAA 1
quired that the Board work out, in its own
deliberative process, differences in palicy or
procedure. While the issues there addressed
were are some of the most contentious em-
ployment issues in the public debates, the
Board and staff worked through the issues
with a remarkable degree of unity and com-
ity.

However, in enacting the Congressional
Accountability Act, the Congress included
one section that differs from alt others inre
quirements of the Board and in its process of
adoption. Indeed, unlike any other sub-
stantive provision of the CAA, this section
finds no parailel in the published regulations
of the Executive Branch. Section 220 of the
CAA. which adopts for Congressional appli-
cation the relevant sections of the Federal
Labor Relations Act contains within it sub.
sections 220((>)(])(B) (\n(l (e)(?) which deal
with the a LRA to the stall

Hffics
zzo(o)m ("the political offices’)

Section 220{e}(1}{B) of the Act requires the
Board to undertake jts own study and inves
tigation of the impact of covering the em-
;xlowp-, inthe political offices and determine
as a matier of first impression and
after its own inquiry, whether such coverage
of some of all of those employees would cre
ate either a constitutional impediment or a
real or apparent conflict of interest such as
to require the Board to exempt from cov.
erage, by regulation, some ar all of those em
playees or some or all of the positions em
ployed in the political offices. Due to the
speed of enactment, and apparently because
the CAA culminated a protracted period of
prior debate by previous Congresses on this
issue, neither the statute nor any accomn
panying explanations provided specific guid
ance as to the method and procedure the
Board was to follow in reaching its
220(e} (N{B) recommendations.

The section in question contains two s
rate requirements for the Board. Section
220(e} (1}{A) repeats the standard for all other
Executive Branch Regulations thar the
Board may, for good cause shown, amend the




H10028

applicable FLRA regulations as applied to
the Congress. As previously noted, we join
the Board's resolution of this section. How.
ever, unique to the CAA, section 220(e) (D {B)
requires of the Board that it independently
review the coverage question for the politi-
cal offices enumerated in section 220{e)(%) in
order to determine if the Board should. by
regulation, recommend that some or all of
the employees of those offices be excluded
from coverage. This exclusion from coverage
merely means that the Board has determined
that certain positions be exempted from in-
clusion in bargaining units for the statutory
reasons set forth in section 220{e}(1}{(B). The
other applicable exemptions found in the
FLRA and noted by the majority are unaf
fected tion 220(e) (1) (B). Thus, reference
to the apphcability of those exemptions may
have been necessary to respond to certain
commenters but are frrelevant for these pur
sses. Again, unlike any other regulation
proposed by the Board, the 220{e) regulations
will ot take effect until affirmatively voted
on by each House of Congress. It should be
noted that 220(d) rormlallom governing ap
plication of the FLRA to Congressional em-
playees nat working in the 220() (2) political
offices are not affected by this enactment re-
quirement. This requirement was NECOSSAry
in part because there are no comparable 1
ecutive Branch regulations which will corae
into effect in zhe absence of Congressional
action. Thus, the Congress must exercise
greater oversight in reviewing these regula
tions because there is no preexisting regu
latory model against which to compare the
Board's decision, By requiring this independ
ent analysis, the Congress clearly intended
* the Board to investigate these issues a
manner different from the passive or limited
review as defined by the majority.
Faced with this novel requirement. the
Board attempted to fashion a means of ad-
dressing this issue which would continue its
practice of ensuring fair, prompt and in
formed consideration of regulatory issues.
The majority adopted as its guide the proc-
ess heretofore followed by the Board in its
previous regulatory actions in the standard
notice and comment manner, Its methodol-
ogy was apparently modeled after its belief
that the Administrative Procedure
("APA”} Is either directly incorporated into
the CAA or that the reference to the APA in
section 34 binds the Board in a way so as to
preciude it functioning in a normal and ac
cepted regulatory manner. Of course, if the
ity does not now assert that its analy
sis is constrained by its restrictive interpre-
tation of the APA, then we are i some doubt
db(?ul the majority’'s stated reason for its
ve review of written comments and fail-

ke any examination on its own
of the qus here before us.
T Board  attempted  to  frame the
220} (1 (B) issue broadly enough to encour-
age informed comment by the regulated
groups. It responded to the comments re
ceived by proposi ing a regulatory scheme (in
his case a ision not to issue any
220{e} (1){(B) ehm ed comments on the pro-
posed regulations after wh it reached the
decision published uxlay ['h(‘ undersigned
members believ that  section
220{e) (1) (B} charged thv Eloaul with a dif-
ferent role, We l;v\uz\/v, that the Board had
the obligation to direct its staff and that the
staff itself with independent obligations to
each respective House of Congress had to un-
dertake a more involved role. We believe
that the uniqueness of this statutory provi
sion required the Board to be proactive in vts
approach and analysis. Indeed by its ves
clusion in the statute, and the mqunomom
that the Congress affirmatively approve of
its resolution, section 220(e){1)(B) indicated a
corcern on behalf of the entire Congress that

) o

>

Jjority's opinion,
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potential unionization of the political em-
ployees of the polivical offices in the Con-
gress might pose a constitutional or oper-
ational burden (as defined by a conflict or
apparent conflict or interest) on the effec.
tive operations of the legislative branch.
Whatever the individual views of any Board
member regarding this section, we believe
that our responsibility is to effectuate the
intent of the Congress as reflected in the
Statute.

Response to the Board's initial invitation
for informed input was not substantial. How-

“

ever, after the Notice of Proposed Rule
making was published, substantial com

ments were received. fn fact, the Board made
spectal efforts to elicit comments and even
briefly extended the comment period to ac-
(Onnu()(idl(' interested parties who could
offer assistance. By the end of the proce
the Board did veceive comments from most
of the interested Congressional ovganiza-
tions. It received only one comment from a
labor organization during the ANPR period
and a separate letter during the NPR period
in which the labor organization indicated
that it reaffirmed its opposition to a total
exemption of the political offices employees.
The quality and informative content of the
comments received are subject to differing
views. The majority of the Board apparentls
he»lxoves that the comments were not par-
Harty helpful or informative. We can only
reach this conclusion by noting that the
Board took pains to disclaim the substance
and import of the comments received except
apparently to credit substantive weight to
the sole comment wrging that the Board
vefuse to exercise its authority under
220{e}(1) (13). We believe, on the other hand,
that the substantive comments did articu.
late a cogently expressed concern about the
coverage of the employees in question and
the distuptive effect a case by case adjudica
tory process would have on the activities of
the Congress, In any event, the section of the
statute here in guestion requires the Board to
move its jnquiry beyond the written submis-
sions,

Unfortunately. the Board did not under

take to make independent inquiry regarding

these questions or to engage in inquir ot
Congressional employees or informed outside
experts. Rather, the Board continued its
nearly judicial practice by which it analyzed
the comments as submitted and neither ¢
quested follow up submissions nor conducted
any independent review. Contrary to the ma-
the undersigned believed
that the submitted comments were helpful in
indicating areas of concern and setting forth
possible methods of addressing this issue.
And in any event, under the majorit
standards, the lack of any substantive com-
ments supporting the majority's ultimate
conclusion is telling.

In the type of insulated amalysis under-
taken by the Board, where it relies so heav-
ily upon submitted comments, we find it cu-
rious that the majority apparently adopted a
position that it was only the obligation of
those supporting a full or partial exclusion
under section 220(e)(D{B) to persuade the
Board and that those opposing such exclu
sion can rely upon the Board's own analysis.
We believe thar the Board was charged with
a different task and that it had to veach its
own conclusions unanchored to the guality
nclusiveness of the comments. The under
signed relied, in addition, on our own under-
standing of the respousibilities of the Con

s and the various offices designated for
consideration, the criteria set forth for deci-
sion in the Statute, and our own experience.
We believe that the Board's deliberations
were hampered by its constricted view of its
role and by not undertaking its own inves.
tigative process so as to better understand
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the tasks generic to the various Congres
sional job titles in the political offices.

The Board's discussions were detailed and
frank. They were carried out in a profes
sional and collegial manner. Various formu
lations of resolution were put forth by var
ious commenters and the dissenters, includ
ing regulatory exemption of all employees,
regulatory exemption of employees with des
ignated job titles. regulatory exemption of
all employces deemed to be exempt as profes
sional employess under section 203 of the Act
fthe FLSA)} and other ulatory formula
tions. We believed that the statute did not
give the Board the discretion to set its ana
Iytical standards so high as to make a nul.
fity of section 220(e}(1)(B). Indeed, we believe
that the statute legally compelled the Board
to undertake efforts to give meaning to the
exemptions. The majority has been resistant
to any formulation which would apply the
220(2){1)(B) regulatory exemption. The result
of the Board's deliberations are found in the
proposed  220(e}(){B) regulations (or lack
thereof) and the explanatory preamble.

We dissent from this resolution for several
reasons. As set forth above, we believe that
the Board was charged with a different and
unique role. In this case, the credibility of
the Board's response to section 220(e){1)(B)
demanded a proactive, investigatory effort
under the authority of the Board which we
believe simply did not occur. The majority,
as expressed in the preamble, relied instead
upon past precedents and concepts which we
believe inapplicable or at least not deter
minative of the complex issue raised b
220(e)(1)(B). Indeed. as discussed below,
limited view of the leeway regulators have to
interpret their statutes so as to give mean-
ing and substance to Congressional enact
ment mars this entire process. We note, for
example, the majority’s reliance on In re De
partment of Labor, Ofﬂre of the Solicitor and
AFGE Local 12, 37 F.1 1371 (1999). for irs
discussion of "confidcm it employess and
for other purposes. While this case may be
pertinent if that issue comes before the
Board in an adjudicatory context. we fail to
see its relevance when the statute commands
the Board to view the issue of wnionization
of politically appointed employees who work
in palitical offices in the legislative body
urdler separate and novel standards, Indeed,
as we noted above, the standard statutory
exemptions for professional or confidential
employees are simply frrelevant to this dis.
cussion. Thus, in the case relied upon so
heavily by the majority, we would simply
note that Labor Department attorneys are,

ike the vast majority of federal employees
cavered by the FLRA, career civil ser vants
who must conduct their professional act
ties in a nonpartisan environment. We be
lieve that the conflict ar apparent conflict of
interest implicated by each workplace envi
romment and type of employes is different.
Politically appointed employees in political
offices are under different constraints.

We note as well that the majority looked
to private precedent decided under the Na.
tional Labor Relations Act for guidance. If
the majority believes that NLRB precedent
is of assistance to our deliberations, we too
would Jook to applicable NLRB precedent for
guidance. Apparently faced with a growing
caseload and inconsistent decisions by the
appellate courts, the NLRB undertook in
1989 to decide by formal rulemaking the ap-
propriate number of bargaining units for
covered health care institutions. At the con
of this rulemaking process, the
B decided that in the absence of excep
tional civcumstances defined in the regula
tion, see 29 CFR §130.30 (1990), eight bargain
ing units would be appropriate. This rule-
making was challenged on several grounds
including ation to §159() of the NLRA
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which appears to state that the NLRB should
establish appropriate bargaining units in
each case {emphasis added). However, in
American Hospital Association v NLRB 498 US
506(1991), a unanimous Supreme Court re.
jected the view that the NLRB was con-
strained from deciding any matter on the
basis of rulemaking and was compelled to de.
cide every matter on a case by case ba
The Court cited its precedents in other stat.
utory cases for the proposition that a regu-
tatory decision maker “has the authority to
rely on rulemaking to resolve certain issues
of “general applicability unless Congress
clearly expresses an intent to withhold that
du!houry 489 US 606, 612 (citations omit-
ted) In our statute, the Congress has clearly
stated its preference for a regulatory resolu-
tion. Indeed, the Cowrt cited with approval
the following from Kenneth C. Davis, de-
scribed by the C ourt as ‘a noted scholar’” on
administrative lav
“{Tihe ll\z\ﬂ(ldtf‘ “to decide ‘in each case’
does not prevent the Board from supplanting
the original discretionary chaos with some
degree of order, and the principal instru-
ments for regularizing the system of decid
ing "in_each case’ are classifications, rules,
principles, and precedents. Sensible men could
not refuse to use such instruments and a sen
sible Congress would not expect them to {em-
phas\s added.} 499 US at 612
see absolutely nothing in the CAA
w]n b wallifies this observation. The major
ity finds statutory constraims where we find
statutory encouragement to act in the man
ner of Tthe sensible man’ as defined by
Davis and relied upon by the Supreme Cowrt.
To the extent other similar experience is rel
evant, we would look to the fact that the
Board was informed that no state legislative
employees are included in unions even in
states which otherwise encourage full union
participation for their own public employees.
Unfortunately, the majority neglected to
analyze the relevance of this fact.

The preamble reflects the majority’s belief
that it was constrained to act enly upon the
public rulemaking record. We believe that
this analytical model is flawed. The Board
cites the reference to the Administrative
Procedure Act in section 304 of the
implicity signaling that the C ress some-
how incorporated that Act’s procedural ve
guirements into the CAA. The majorit
view overstates the statutory reality. Most
simply, the statuto reference  dot not.
command slavish adherence to a formalistic
APA inquiry. While APA procedures are cer
tainly good starting points for any rule
making process, its intricacies and judicial
interpretations cannot be deemed binding on
the CAA process. Indeed, with respect to
most of our regulatory activities, the statute
places additional limitations on the Board's
discretion and inquiry far more limited than
that permitted by the APA. Particulark
with regard to section 220(}{(1}(B). the stat
ute clearly places different responsibilities
and procedural requirements on the Board.
The majority erved in adopting its passive
analytical role.

But perhaps more importantly, we believe
that the Board's understanding of the appro
priate response by regulators to Rulemaking
obligations i erjously  constricted. Rule
making never required & hermetically sealed
process in which the decision makers sit ina
Judicial fike cocoon responding only to the
documents and case before them. ce this
Board has disparate functions, it must adapt
itself to the specific role rather than bind it~
self to a singular method of operation. par.
ticularly when the issue in question calls for
a unified decision and guidance rather than
the laborious and time consuming process in-
herent in case by case resolution. And in any
event, as it has evolved, modern rulemaking
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encourages active participation by regu
latory decision makers in the regulatory

process, including stall fact finding and rec.
ommendation, contacts with involved par.
ties so that all information is obtained and
other independent means of acquiring the in-
formation necessary to reach the best policy
decision. There is no requirement. that regu
latory decision makers be constrained solely
by written submissions which are subject to
the exposito cy of the commenters
rather than the actual facts and ideas they
wish to convey. Indeed, while every other
regulatory responsibility of this Board is
timited to merely reviewing existing federal
regulations, in this one area the statwe de-
mands that the Board act proactively on a
clean slate. This the Board did not do.

We note as well the majority’s equation of
the Executive Branch functions with the leg
islative process of the Congress in its cita-
tions to past FLRA cases and in its general
analysis. We frankiy find this comparison to
be without any legal or constitutional sup
port. The twa branches have wholly different
functions. While the Executive Branch has
officials who obviously interact with the
Congress, thelr role is not the same as legis
lative employees who directly support Lhe
legislative process in the political offices and
institutions of the Congress. Perhaps it
should be noted with sorme emphasis that ad.
vocacy before the Congress is not the same as
working in the Congress. Thus, it is simply
wrong to suggest, as the majority does, that
Executive Branch employees perform legista
tive functions. Or that the Board is somehow
bound, in this instance, to mutely follow the
holding of one FLRA case which addressed
the bargaining unit status of government at
torneys employed to interpret and enfor a
host of laws directed at employment issues,
the vast majority of which have ahsolutely
nothing to do with labor management issue
The issue bofore us requires a sufficient
knowledge of Congressional stafl functions,
responsibilities and relationships so that the
statutorily reguired determination will be
mednmp! ul

We wish to comment on the majority’s ap-
pmvm reluctance or disdain for at least a
partial regulatory resotution of this issue.
Case by case adjudication of individual fac-
tual issues may well be the best means of as.
suring proceducal due process as well as fio.
damental fairness to the parties involved.
The history {until recently) of labor manage
ment enforcement bad shown a reluctance
for regulatory resolution of labor manage
ment issues and opted instead for case by
case resolution. However, the decisions by
the NLRB and the Supreme Cowrt in the
American Hospital Assocation case and more
vecent efforts by the NLRB to engage in
more extensive rulemaking indicates that
even in the labor-management arena, in
which we find ourselves, there is a recogni-
tion that regulatory resolution of global is-
sues requiring resolution is often preferable
to time consuming and expensive case by
case Htigation. We share the concern of some
of the commenters that a pro of adju
dicatory resolution, regardless of the effi
cient manner in which it may be conducted
by the Office of Compliance, is time cousum-
ing and subject to defay. To add to this, we
note that the Beard is a part time body
whose members must pursue their profes.
sional activities as well as serve in the ca
pacity of Board Member. The Board has jus
tified its refusal to issue advisory opinions
on other interpretative matters in part on
its vesource Hmitations. We agreed with that
decision. We merely think it appropriate
that the implications and rationale of that
decision be applied to the matter before us.

Cognizance must alsa be taken of the fact
that the offices and employees at issue here
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are transient. ln some instances, the entire
composition of an employ office may
change every two years. We understand that
employment in the positions at issue is often
not considersd a career opportunity but
vather represents a period in the professional
life of such an employee where they devote
their energy and ability to a public pursuit
before embarking on their private careers
We point out that case by case adjudication
of the eligibility of varicus employees of var.
ious employing offices to be inchuded within
collective bargaining units may not be re.
sodved antil the employee or the office itself
is no longer part of Congress, Thus, while the
coverage issue is litigated on a case-by-case,
employee-by-employee basis, final resolution
of the underlying representational issue is
delayed. In a body such as Congress where
time pressures are intense and uneven, the
inherent. disruption and confusion attendant
to such uncertainty is highly unfortunate
We beliave that the Congress recognized this
dilemma by including section 2ZHe)(JB) n
the statute. In addition, we look to the im
pact on employees in those offices who may
nevertheless be eligible to join a union if
thelr positions are otherwise not deemed ex-
empt under whatever formulation and note
that their statutory rights will be denied be
cause of the insistence ou treating this issue
as merely another adjudication.

We finally must address one argument put
forward by the Board that suggests that
since Cowgressional employees are appar
ently free to join, in their private capacity,
whatever organizations they wish such as
the Sietra Club, the National Right o Work
Committee, or NOW, (but see section 502{(x)
of the CAA), distinguishing between these
activities and union membership or ceding
authority to the collective bargaining rep
resentative represents an unfair discrimina
tion against unions in violation of the
FLRA. While of some obvious surface appeal,
this argument is entirely frivolous. We must
observe that there is one saltent difference
between those organizations and the labor
representation we are here discussing. The
organizations cited by the majority ‘do not
represent the employees for the purpose of
their employment and working conditions
They have no official status wgmdmo the
working relationships and responsibitities of
their members. In contrast, the major pur.
pose of labor organizations, aside from their
historical and active participation in the po
livical process, is to represent bargaining
unit employees with respect to the terms
and conditions of their employment as per-
mitted by taw. In the case of the FLRA, once
a union is the certified bargaining represent
ative, it represents the employee regardless
of whether the employee is a member of the
union of not. Thus, the reference to other or
ganizations is of absolutely no relevance to
issues being decided today and, in fact, raises
ssues not before us now and not evens within
the scope of the CAA.

For at least the reasons set forth above, we
must dissent from the Board's decision re
garding Section 220{e)(1){B} regutations and
the explanation for that decision set forth in
the Preamble to the final regulation. We em-
phasize that this dissent should not be

deemed as precedent for future divisions of
the Board. We cannot emphasize enough the
unique requirements
Indeext,

of section 220{e}(1HEB).
the statute itself recognizes this dis
reating employees of the instru
in a wholly different

< manner
than emplnwos of the 220{e)(2) offices. The
Board has spent extensive tiume reviewing
this issue. The majority comes to its concly
ions backed by jts view of the historical
treatment of labotr management issues aud
its belief that its scope of review is limited
In short, the Board adopted an unjustified
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stance regarding its legal authority and selft
percetved constraints in t atute. We be
Heve, however, that precedent and our stat.
ute cominand a different treatment. We also
believe that the majority ignores the modern
developments in regulatory issues. Thus, in
view of the explanations offered in the pre
amble and the decisions reached by the ma
Jarity, we regretfully beliove those decisions
to be wrongly considered and wrongly de
cided.

We add a brief coda to our di

ent. to sint

ply respond to our colleagues who apparently
feel that

their lengthy preamble insuffi-
t forth their views, We begin by

iz <
at this extraordinary time in the second ses-
sion of the 104th Congress with these arcane
arguments regarding the meaning of the
CAA, or PL 104-1. Indeed it i ely this
time constraint which partially drives our
concern over the ma t . We have
no doubt that cannery workers, construction
worl or sales persons have time con-
straints. So do health care workers. The
Congr will have less than thirty days to
complete this session. Critical public busi
ness must be (omp]vtcd These are the time
pressures inherent in the Congress which
find little parallel in other workplace envi-
ronments. We respectfully question whether
section 220{e){2) employees are the same as
the aforementioned employees, or indeed Fx
Branch employees who must perform
s of orhmmsrcx
- Congress passes
aver a normal full year time span. To under.
score our comments in the dissent, owr col-
leagues surely understand the constitutional
difference between Article 1 employees and
Article I employees and the constitu
tionally different responsibilitie: igned to
each.
Our calleagues
d or misund(

nforcing the

suggest that we did not
ood the wmnh of mate-

this ioare has been bofore e While wo ap-
plaud the majority’s acknowledgement now
expressed that it must go beyond the submit-
ted comments, we confess not having had the
ivilege of knowing that these materials ex-
isted. But of much more importance, if these
ls vxlst(‘d and were of such weight in
consideration, then its own
ol\ stated view of the statutory ob
ligations of notice and comment should have
#l that this information be described
and listed in the various s so that the
commenters could fairty respond and argue
how this information impacted their com.
It wasn't.
pectfully subnnt rhm our colleagues
construe the sion regarding the
American Hospital Assock non Our point
was not €0 laud the NLRB or even owr Dep
uty Executive Director, which we surely do.
Rather it was to suggest that the Supreme
Court precedent involving both labor-man
agement laws and regulatory flexibitity did

provide the guidance and legal authority we
understand our gues to be searching
for. We particular] note that the Court

there apparently considered the ohservations
of an administrative law scholar regarding
the need to fmpute into every statute estab
Irhmo mouhloly authority the obligation
sle interpretation as being as of
wueh o even more precedential weight as
the prior decisions of that Court

Too much has been written on this issue.
hope that the Congress does devote some
ime to considering the commendation
heing sent to it by the Board of the Office of
Compliance. I this dissent has some reso-
nance, perhaps the Congress might consider
returning it to the Board with some guid
ance as to its Intentions regarding the fac
tors to be considered and methodology to be
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followed by the Board in reaching its rec-
oramendations

DOPTED RE
§2172 Specific regulations regarding certain office

§24721 Purpose and Scope

The regulations contained in this section
implement the provisions of chapter 71 as ap
plied by section 220 of the CAA to covered
employees in the following employing of:
fices:

{A) the personal office of any member of
the House of Representatives or of any Sen
ato

(B) a standing select, special, permanent,
temporary, or other committee of the Senate
or House of Representatives, or a joint com

lent of the Senate). the office of tho
President pro tempore of the Senate, the Of-
fice of the Majority Leader of the Senate,
the Office of the Minority Leader of the Sen
ate, the Office of the Majority Whip of the
Senate. the Office of the Minority Whip nf
the Senate, the Conference of the Majority
the Senate, the Conference of the \/Imm u
of the Senate, the Office of the Secretary of
the Conference of the Majority of the Ss‘nam
the Conference
of the Senate, the Offi
v the Majority of the Senate,
the Office of the Secretary for the Minority
of the Senate, the Majori Policy Commi
tee of the Senate, the Minarity Policy Com-
mittee of the Senate, and the following of-
fices within the Office of the Secretary of the
Senate: Of of the Parliamentarian, Bd}
Clerk, fegislative Clerk, Journal Cler!
eout Clerk, Eorolling Clerk, Offic rl! l\v
porters of Debate, Daily Digest, Printing
Services, Captioning Services, and Senat,e
Chief Counsel for Employment

{D) the Office of the Speaker of the House
of Representatives, the Office of the Major
ity Leader of the House of Representatives,
the Office of the of the
House of Roprvs ices of the
Chief Deputy Ma fices of
the Chief | inority V\lnps and the
following offices wnhm the Office of the
Clerk of Yho House of Representatives: Of-
i i Offickal Re-
porters of 1}elmto Official Reporters to Com-
mittees, Printing Services, and Legislative
Information;
{E} the Office of the Legislative Counsel of
the Senate, the Office of the Senate Legal
Counsel, the Office of the Legislative Coun-
sel of the House of Representatives, the Of-
fice of the General Counsel of the House of
Representatives. the Office of the Par.
liamentarian of the House of Representa
tives, and the Office of the Law Revision
Counsel:

{F) the offices of any caucus or party orga-
nization;

(G} the Congressional Budget O thy
Office of Technology Assessment, and the O
fice of Compliance: and

() the Executive Office of the Secretaty of
the Senate, the Office of Senate Security.
the Senate Disbursing Office, the Adminis
yeant at Arms of the
the Office of the Majority Whip of
e of Represertatives, the Office of
the Minority Whip of the House of Rep-
esentatives, the Office of House Employ.
ment Counsel, the Immediate Office of the
Clerk of the House of Representatives. the
)mnwdiat(‘ Of of (hp Chicl’ Admim‘

the Office of the Secretary o
of the M i

e of

trative Office of the S
Senate,

Finance of the Houw
the Immediate Office
Arms of the House of Representative
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4722 Applicant of Chapter 71,
{a) The requirements and exemptions of
chapter 71 of title nited States Code,
made applicable by section 220 of the CAA,
shall apply to covered employces who are
employed in the offices listed in section
24721 in the same manner and to the same
extent as those requirements and exemptions
are applied to other covered employees

() The regulations of the Office,
forth at section 2420-290 and 2470-71
apply to the employing offic
tion 24721 covered employees who are em-
played in those offices and representatives of
thase employees.

ot
shall
»s listed in sec

EXECUTIVE COMMUNICATIONS,
ST

Under clause 2 of rule XXIV, execu
tive communications were taken from
the Speaker's table and referred as fol-
lows:

4531, A levter from lhe Administrator, Ag-
vicultural ‘viml\mmg, ervice, transmitting
the Service's final rule—Fresh Prunes Grown
Washington and Oregon: Handling Re.
o Fruits: Import Regula
h Prune Import Requirements
N 59241 R] recetved August
want to § U.S.C

[Docket

7, 1996, pu 801{a){1){(A); to
the Committee on Agricultw
4532. A letter from the Agricultural Mar.

keting Service, transmitting the Service's
final rule-—-Apricots and Cherries Grown in
Designated Counties in Washington
Prunes Grown in Designated Count
Washington and in Umatilla County,
ment Rates {Docket

and

Ne. }\70
1 veceived August 7, 1896, pursuant to §
80Ha}(13(A): to the Committee on Ag
riculture
A letter from the Administrs
ricultural M axkoung Service, trans
the Service's Spearmint il Pro-
duced in the st: Assessment Rate
i N IR] receiverd August
3.C. 80U (DAY to

the Committee on Agriculture
4534, A Jetter from the Administrator, Ag
ricultural Marketing Service, transmitting
the Service's final rule—Kiwifruit Grown in
California;  Assessment Rate [Docket No.
EV96.-920-1 1FR] received August 5, 1996, pur
suant to § U.S.C. 801 (1HA): to the Commit-
tee on ,\;,s iculture.
4535, 1

xnuhnrd] o o o
the Semice's final rule-Ofives Grown in
California and lmported Olives; Establish
went of Limited-Use Style Olive Grade and
ize Requirements [Docket No. FV96-932
FIR] received August 5, 1996, pursuant to 5
1.8.C. 801@{(D(A); to the Committee on Ag-

e
A letter from the Administrator, Ag.
cicultural Marketing Service, transmitting
the Service's final rule—Milk in the Caro-
Hna, Southeast, Tennessee Valley and Louds
ville-Lexington-Evansville Marketing Ar oas;
Intertm Amendmernt of Rules [Docket
AQ0388-A8, et al.: DA-96-08] received Augus
9, 1996, pursuant to 5 U.S.C, 801(4}(1)(/\) to
the Committee on Agriculture

3 letter from the Administrator, Ag
ricultural \laxk(‘tmg Scxv)co, transmaitting

cultun
4536

the Service's final rule
in the mams of

tand, Cobnecticut,
Michigan, Minnesota,

and Long Island in the St
Assessment  Rate [Docket
IFR] received August 14, 1996, pursuant to 5
LLS.0. 801{a) (D (A); to the Commiltee on Ag-
riculture

8. A letter from the Administrator, Ag-
vicultural Marketing Service, transmitting
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Chair of the Board of Directors
Office of Compliance

Room LA 200, John Adams Building
110 Second Street, S.E.

Washington, DC 20540-1999

Dear Mr. Chairman:

MINORITY MEMBERS:

WILLIAM L. CLAY, MISSOUR,
‘Rapaccas MEMAER

GEGRGE MILLER, CALIFORNIA
DALE £, KILDEE, MICHIGAN
PAT WILLIAMS, MONTANA
MATTHEW G, MARTINEZ, CALIFORNIA
MAJOR R OWENS, NEW YORK
THOMAS G SAWYER, OHIO

ERAA, CALIFGANIA
BOBBY” SCOTT, VIRGINGA

GENE GREEN, TEXAS

LYNN C. WOOLSEY, CAUFORNIA

CARLDS A ROMERO-BARCELO, PUERTO RO

MAJORITY ~-{703) 225-4527
{TTY)—4202) 226-3372
MINCHITY {202} 225-3725
TTY1—(202) 226-3113

These comments are in résponse to the Notice of Proposed Rulemaking of
May 23, 1996 (85552), concerning extension of the Federal Service Labor-

Management Relations Act to certain Congressional offices under Section

220(e)(1)(B) of the Congressional Accountability Act.

As you know, we have long advocated extension of private sector workplace
laws to the Congress and are particularly proud that passage of the Congressional
Accountability Act (CAA) occurred in the opening days of the 104th Congress. The
futility of past efforts, in Committee and on the Floor, to apply these laws to the
House in prior Congresses are now, fortunately, a distant memory. What was once
unprecedented has now become the norm.

The principle of “what is good for the private sector is good for the Congress

»

was the overarching theme of the CAA, and when specific laws had different
requirements applicable to the private sector and the public sector, special efforts
were made to apply the private sector requirements. For example, the waiver
provisions and the liquidated damage remedies of the Age Discrimination in
Employment Act were made applicable to the Congress even though neither of these
provisions are applicable to the executive branch of the Federal government.
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However, the CAA also recognized that in a few areas strict adherence to
private sector requirements was not possible. Hence, special rules for “interns” are
allowed and punitive damages are excluded. Indeed, adoption of the Federal Service
Labor-Management Relations Act (FSLMRA) instead of the private sector National
Labor Relations Act was in recognition that it would be inappropriate for
Congressional employees to have the right to strike.

Similarly, Section 220(e)(1)(B) also recognizes that there may be situations in
which a simple extension of the FSLMRA to offices charged with evaluating and
developing legislation may not be appropriate for various specified reasons.

Section 220{e)(1)(B) provides (emphasis added):

(B)  that the Board shall exclude from coverage under this
section any covered employees who are employed in offices listed in
paragraph (2} if the Board determines thar such exclusion is required
because of -

(i} a conflict of interest or appearance of a conflict
of interest; or
(i) Congress’ constitutional responsibilities.

The offices listed in “paragraph (2)” range from committees, to Member
personal offices, to the Office of the Speaker, to the Office of the Minority Leader, to
other types of legislative offices. However, purely administrative support offices,
such as the Capitol Police and the Architect, are not covered.

‘While the Board has been instructed by the statute to exclude offices from
coverage based on any of the specified thrée criteria, the Board has proposed
exempting po offices and has issued proposed regulations providing that questions of
whether or not a particular office should be excluded should be left to determination
on a case-by-case basis. Under this approach, the Board would not resolve the
question as to whether or not a specific office should be excluded under section
220(e)(1)(B) until that office has been subject to an organizing campaign.
Presumably, the issue of whether that particular office should be excluded would then
be litigated in a representational proceeding or during consideration of an unfair labor
practice charge. This is a recipe for chaos and perpetual uncertainty. The purpose of
section 220(e)(1)(B) in instructing the Board in mandatory language to examine the
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numerous offices listed was to avoid this uncertainty, and in proposing a rule of case-
by-case analysis, the Board has failed in its statutory responsibilities. The fact the
Board proposed exempting no offices whatever, in and of itself, is indicative of this
failure and, worse, suggests a bias towards a pre-ordained result of blanket coverage
in the face of the contrary statutory language.

Comments submitied jointly by the Office of General Counsel and the Office
of House Employment Counsel address these same issues in substantially more detail
and we commend those comments to you for your review.

We urge the Board to reexamine its position.

Sincerely,
BILL GOODLING HARRIS W. FAWELL
Chairman Chairman
Committee on Economic and Subcommittee on Employer-
Educational Opportunities Employee Relations

RKJ:kaw
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Mr. Glen Nager

Chairman of the Board of Directors
Office of Compliance

Room LA-200

John Adams Building

110 Second Street

‘Washington D.C. 20540-1999

Re: Comments on Proposed Regulations
Dear Glen:

The Committee on House Oversight has jurisdiction over employment of persons by the
House in accordance with House Rule X, Clause 1(h)(3), and is responsible for oversight of the
Office of Compliance under Public Law 104-1 Sec. 301 (i). In addition, the Committee
establishes and classifies all positions under the Officers, and Inspector General, of the House.
See, the House Employees Position Clarification Act, 2 U.S. C. 291 ef seq.

The Committee has primary jurisdiction over the Legislation which became Public Law
104-1 (8. 2, see, also HR. 1), the Congressional Accountability Act of 1995 (the Act).
Procedurally, S. 2 was considered in the House immediately upon receipt from the Senate,
therefore the Committee did not have the opportunity to issue a report on the bill. However, the
predecessor to the Committee, the Committee on House Administration, held several hearings on
the accountability issue and considered several bills during the 103rd Congress, which comprise
the House legislative history of the Act (See, H.R. 4822, which passed the House by a vote of 427
to 4 on August 10, 1994. H. Rept. No. 103-650, Part I, H.R. 2729; H.R. 349; and H. Res. 578,
which passed the House by a vote of 348 to 3 on October 7, 1994).

The Committee offers the attached comments and observations prepared in conjunction
with the Office of General Counsel and the Office of House Employment Counsel with respect to
the Office of Compliance Notice of Proposed Rulemaking which was published in the
Congressional Record on May 15, 1996 (H5153).
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Please contact Mark Blencowe or Dan Crowely, Committee Counsel, at 225-8281 if you
have any questions about these comments, or if we can provide further information.
Best regards,

TS0 (e —

Bill Thomas
Chairman

WMT/mtb
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COMMENTS PREPARED BY HOUSE EMPLOYMENT COUNSEL
IN CONJUNCTION WITH HOUSE GENERAL COUNSEL

INTRODUCTION

In response to the Notice of Proposed Rulemaking of the Board of Directors of the Office
of Compliance (the “Board”), we submit the following comments regarding the proposed
regulations implementing Section 220 of the Congressional Accountability Act of 1995 (“CAA”
or “Act”). Section 220 of the CAA addresses the application of Chapter 71 of Title 5, United
States Code (“Chapter 71"), the Federal Service Labor-Management Relations Act ("FSLMRA"),

Section 220(a) of the CAA applies the rights, protections, and responsibilities established
under Sections 7102, 7106, 7111 through 7117, 7119 through 7122, and 7131 of Chapter 71 to
employing offices, covered employees, and representatives of covered employees.

Additionally, Section 220(d) authorizes the Board to issue regulations to implement
section 220 and further states that, except as provided in subsection (e), such regulations issued
under paragraph (1) “shall be the same as substantive regulations promulgated by the Federal
Labor Relations Authority [“FLLRA”] to implement the statutory provisions referred to in
subsection {a) except:

(A)  to the extent that the Board may determine, for good cause shown
and stated together with the regulation, that a modification of such
regulations would be more effective for the implementation of the
rights and protections under this section; or

(B)  asthe Board deems necessary to avoid a conflict of interest or
appearance of a conflict of interest.”

In enacting Chapter 71, Congress recognized that it could not merely transplant private
employment statutes to the public employment sector. Rather it would have to “establish
procedures which are designed to meet the requirements and needs of the Government.” 5 USC §
7101(b). Thus, Chapter 71 strikes a balance between the need to strengthen employees’
bargaining rights and the need not to unduly interfere with government operations. In commenting
on the proposed regulations implementing Section 220 of the CAA we recognize that the House
of Representatives is a unique institution containing employing offices different in organization
and mission from agencies found in the executive branch of government. It is our hope that these
comments will help to strike a balance between establishing procedures which are designed to
meet the special needs of employees of Congressional employing offices and their employers
consistent with the requirement of providing effective and efficient Government which is free from
conflict of interests or the appearance of conflict of interests.

In order to provide comments on the NPR to the Board which would best achieve this
goal, we requested an extension of time to develop comiments to both §§ 220(d) and (e). We
believed that with more time, we could ensure that the two sets of regulations would be consistent
and harmonious. Because the Board only granted a limited extension, and refused to allow both
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sets of comments to be submitted together, we trust that the Board recognizes its §§ 220(dXA)
and (B) responsibilities to fully analyze the impact and effect of this set of regulations and
comments upon the regulations implementing § 220(e) of the CAA.

1. FAILURE TO PROMULGATE CERTAIN REGULATIONS

Section 220(c)(1) granted to the Board the authority that the President of the United
States has under 5 USC § 7103(b). That authority grants the President the ability to exclude any
executive branch agency or subdivision thereof from coverage under chapter 71 based on certain
limited factors. Under this section the President can exclude from coverage agencies or
subdivisions who have "as a primary function intelligence, counterintelligence, investigative, or
national security work". Because there are certain House offices which have one of these
enumerated duties as their primary functions, we recommend that the Board issue regulations to
implement this section. Specific offices to be excluded on this basis are detailed below.

2. GENERAL DEFINITION
a. “Employing Office” §2421.3(c)

Section 2421.3(c) of the proposed regulations defines the term “employing office.” It
appears that in developing many of the definitions defining the general terms of the CAA, the
Board adopted the definitions contained in FLRA’s regulation section 2421.2, which refers to the
statutory definitions in 5 USC § 7103(a). In Section 7103(a)(3), Congress excluded from the
definition of "agency" several agencies based on 5 U.S.C. §§ 71 12(b)" and 7103(b)(1). Inits
definition of "employing office," however, the Board chose not to propose regulations to exempt
parallel House offices based on these factors. This failure thwarts the CAA's goal of developing
regulations which would not only protect the rights of employees, but also of avoiding real and
apparent conflicts of interest.

We recommend that the Board exercise its authority under Section 220(2)(b) of the CAA
and 5 USC § 7103 (b)(1) to exclude certain employing offices from the definition of “employing
office” in a manner similar to the exclusions contained in the FLRA’s regulation defining
“agency.” We suggest that these exclusions considered separately from the exclusions under
section 220(e).

We recommend, at the very least, that the following employing offices be excluded:

! This section of the FSLMRA sets forth a list of employees who can not be included in bargaining
units. This provision excludes (1) management officials and supervisors; (2) confidential employees;
(3) employees engaged in personnel work (other than purely clerical employees); (4) employees
engaged in administering the provisions of the FSLMRA; (5) professional employees; (6) employees
engaged in intelligence, counterintelligence, investigative, or national security work; and (7) employees
engaged in investigative functions which would directly affect the internal security of the agency.
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Office of Compliance: Like the FLRA, which is excluded under 5 USC §
7103(a)(3)(F), the OOC's primary function is to administer the provisions of the
FSLMRA, as applied by the CAA. :

Inspector General: Like the GAO, which is excluded under 5 USC §
7103(a)(3)(A), the primary function of this office is to investigate and audit.

Committee on Standards of Official Conduct: The primary function of this office
is also to investigate and audit.

Permanent Select Committee on Intelligence, Committee on National Security,
Committee on International Affairs, Appropriation Subcommittee on National
Security, Government Reform and Oversight Subcommittee on National Security,
International Affairs, and Criminal Justice: The primary function of ail of these
employing offices is intelligence, investigative or national security work.

Office of Personnel and Benefits: The primary function of this office is to engage
in personnel work, specifically the administration of employee benefits.

Office of Employee Assistance; The primary function of this office is also to
engage in personnel work. Specifically, the Office provides Members, employees,
managers, and their immediate families with a comprehensive system of timely and
confidential assessment, consultation, short-term problem resolution, referral, and
follow-up services for a variety of personal problems to alleviate or prevent their
impact on the employee's job performance and productivity.

Office of Policy and Administration: The primary function of this office is to
engage in personnel work. Specifically, this office is responsible for coordinating
human resources requirements for all CAO offices and serves as a resource for all
House offices on operational matters pertaining to human resources.

Office of Fair Employment Practices: The primary function of this office is to
engage in personnel work. Specifically, this office works to ensure the
enforcement and administration of employee rights and protections within the
House.

This approach would reduce costly and burdensome litigation as these determinations
wotild be made through regulation rather than in the unit determination or unfair labor practice
processes. We also believe that such modification would be more effective for the implementation
of the rights and protections under this section as well as to avoid obvious conflict of interest

questions.
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b.  “Labor Organization” §2421.3(d)

The Board modified without explanation the definition of “labor organization” found in
FLRA’s regulation section 2421.2. The FLRA in its regulation used the definition set forthin 5
U.S.C. § 7103(a) which states:

(4)  “labor organization” . . . does not include -~

(A) an organization which, by its constitution, bylaws, tacit
agreement among its members, or otherwise, denies membership
because of race, color, creed, national origin, sex, age, preferential
or nonpreferential civil service status, political affiliation, marital
status, or handicapping condition . . . .

(Emphasis added.)

The Board simply deleted “bylaws, tacit agreement among its members,” from its
definition. The Board has not stated any good cause reason for the elimination of this phrase
from the definition, nor does there appear to be one. We suggest that the Board has failed to
meet its § 220(d) burden of proof to justify the modification, and we therefore recommend that
the FLRA’s original definition be used.

¢. Condition Of Employment §2421.3(m)

We recommend that the Board modify §2421.3(m)(3) to recognize that the exception to
the term “conditions of employment” is not limited to “policies, practices, and matters -- to the
extent such matters are specifically provided for by Federal statute.” Each House of Congress is
empowered by the Constitution to "determine the Rules of its Proceedings”. US Const. art I, §5,
cl. 2. This Rulemaking Clause is a "broad grant of authority" to each House to govern its own
internal affairs. Consumers Union v. Periodical Correspondents’ Ass'n, 515 F.2d 1341, 1343
(1975). Many courts have found that House and Senate rules have the force and effect of law.
See Shape of Things to Come v, County of Kane; 588 F. Supp. 1192 (N.D. Ili. 1984); Randolph
v, Willis, 220 F. Supp. 355, 358 (S.D. Cal. 1963) (House Rules "are admittedly valid and have the
force of law"); see also Yellin v, US, 374 US 109, 114 (1963) (“rules of Congress and its
committees are judicially cognizable™); Christoffel v. US, 338 US 84, 88-89 (1949). Furthermore,
courts generally will not examine rules promulgated under the Rulemaking Clause. See USv.
Ballin, 144 US 1, 5 (1892) (Supreme Court found that judicial review of Congressional rules was
fimited to instances where a rule "ignore[s] constitutional restraints or violate{s] fundamental
rights”; but, within these limitations, the rulemaking power is "sbsolute and beyond the challenge
of any other body ortribunal® (emphasis added)). In recognition of the constitutional authority of
the House to make rules and resolutions which are generally beyond review of the courts or other
tribunals, we recommend amending § 2421.3(m)(3) by inserting a comma after "federal statute",
and adding “resolutions, rules, regulations and other pronouncements of the House of
Representatives and/or the Senate having the force and effect of law.”




84

June 14, 1996
Page s

3. MISCELLANEQUS GENERAL TERMS

We would recomimiend that throughout the text of the proposed regulations the term
“disability” be substituted for “handicapped condition.”

4, ENFORCEMENT OF DECISIONS OF
THE ASSISTANT SECRETARY OF LABOR

1t is our position that Part 2428 of the FLRA’s regulations is applicable under the CAA
atid that there should be no modifications. Part 2428 of the FLRA’s regulations provides a
procedure for the Assistant Secretary of Labor for Labor-Management Relations to petition the
FLRA to enforce decisions and orders of the Assistant Secretary with respect to a labor
organization’s conduct.

We agree with the Board’s analysis that the Assistant Secretary has no enforcement
authority over covered employing offices or covered employees. We also agree that nothing in
the CAA removes the Assistant Secretary of Labor’s authority to regulate the conduct of labor
organizations or to preclude the Assistant Secretary from petitioning the Board to enforce a
decision and order involving a labor organization under the jurisdiction of the CAA.

However, we do disagree with the Board’s failure to adopt Section 2428.3(a). This
section would require the Board to enforce any decision or order of the Assistant Secretary unless
it is “arbitrary and capricious or based upon manifest disregard of the law.” Section 2428.3(a) is
simply the standard of review the Board must apply to determine whether to enforce an order or
decision of the Assistant Secretary of Labor. Failure to adopt § 2428.3(a) could produce
incongruent results. For example; a labor organization that violated a standard of conduct as
provided in 5 USC § 7120 possibly could be precluded from being accorded recognition by the
FLRA but still be accorded recognition by the Board.

The adoption of § 2428.3(a) would not violate § 225(f)(3) of the CAA, which states that
nothing in the CAA should be "construed to authorize enforcement by the executive branch.”
Section 225(f)(3) of the CAA states that the CAA does not authorize executive branch
enforcement of the Act. Enforcement of any decision or order of the Assistant Secretary would
be against a union, not against Congress., Part 2428 of the FLRA’s regulations specifically states
that it only sets forth procedures under which the FLRA will enforce decisions and orders of the
Assistant Secretary in standards of conduct matters arising under S U.S.C. § 7120. 5CFR §
2428.1. In fact, the Assistant Secretary must petition for enforcement (5 CFR § 2428.2) and the
FLRA has the right to enforce, enforce as modified, refuse to enforce the order or to remand (5
CFR § 2428.3(b)). There is nothing in Part 2428 that allows executive branch enforcement of the
Assistant Secretary’s order against Congress. Instead, the decision to enforce the Assistant
Secretary’s order (even if Section 2428.3(a) is adopted) would still rest solely in the discretion of
the Board.
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5. EXERCISE OF INVESTIGATIVE AND ADJUDICATORY RESPONSIBILITIES

Contrary to the Board’s comments to the proposed regulations, there simply is no
question that section 220(c)(1) requires that all representation, arbitration, negotiability and unfair
labor practice issues that come before the Board first be referred to a hearing officer for decision
under § 405 of the CAA.

The Board concludes that "Congress did not intend to require the Board to refer all issues
to-a hearing officer for initial decision under Section 405." 5-15-96 NPR at 15. Instead, the
Board asserts that only unfair labor practice complaints are to be referred to a hearing officer. 5-
15-96 NPR at 14-15. The Board's position is contrary to the clear language of the CAA.

Section 220(c)(1) of the CAA provides:

For purposes of this section, any petition or other submission that,
under chapter 71 of title 5, United States Code, would be submitted
to the Federal Labor Relations Authority shall, if brought under this
section, be submitted to the Board. The Board ghall referany
matter under this paragraph to a hearing officer for decision
pursuant subsections(b) through (h) of section 405, subject to
review by the Board pursuant to section 406.

(Emphasis added.)

The statute is thus clear that the Board must refer any matter under § 220(c)(1) to a
hearing officer. Yet, the Board somehow infers that it need not refer to a hearing officer "any
petition or other submission" relating to representation issues, negotiability issues and exceptions
to arbitral awards, even though these are undeniably matters under § 220(c)(1).

Even more astonishingly, the Board finds that the only matters which it is required to refer
to a hearing officer are unfair labor practice complaints, which are dealt with separately under §
220(cX2). That paragraph provides:

For purposes of this section, any charge or other submission that,
under chapter 71 of title 5, United States Code, would be submitted
to the General Counsel of the Federal Labor Relations Authority
shall, if brought under this section, be submitted to the General
Counsel. . . . The complaint shall be submitted to a hearing officer
for decision pursuant to subsections (b) through (h) of section 405,
subject to review by the Board pursuant to section 406,

Thus, the CAA clearly distinguishes between "any petition or other submission . .. to the
Board," dealt with in Section 220(c)(1), and "any charge or other submission [of unfair labor
practice] . . . to the General Counsel,” dealt with in Section 220(c)(2). The Board would reverse
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this distinction by reading the "any matter" language of Section 220(c)(1) as meaning only unfair
labor practice issues. Even more significantly, the Board's reading would render the last sentence
of Section 220(c)(2), which expressly requires the referral of unfair labor practice complaints to a
hearing officer, utterly redundant and meaningless.

The Board attempts to bolster its statutory construction by pointing to the fact that the
CAA permits it to direct the General Counsel to carry out the Board's "investigative authorities."
5.15-96 NPR at 15. The Board asserts, without explanation, that this provision is somehow
inconsistent with the referral of a matter to a hearing officer. However, there is simply no
inconsistency between the General Counsel's conducting an investigation and a hearing officer’s
rendering a decision. This is precisely what happens, of course, in the case of unfair labor practice
matters.

The real reason for the Board's reading of the statute appears to be its view that referring
certain matters to a hearing officer would be "overly cumbersome." 5-15-96 NPR at 15-16. Even
if we agreed with this view (and we do not), it would not justify a regulation contrary to the plain
intent of Congress. See Chevron, 467 U.S. 837, 842-43 (1984),

6. SELECTION OF THE UNFAIR LABOR PRACTICE
PROCEDURE OF THE NEGOTIABILITY PROCEDURE

We disagree with the Board’s decision to delete the concluding sentence of sections
2423.5 and 2424.5 of the FLRA’s regulation. The Board claims that not modifying this section
would improperly prevent judicial review in certain circumstances. The concluding sentences of
the referenced regulations merely preciude a labor organization from filing an unfair labor practice
charge in cases where an employing office claims that the duty to bargain in good faith does not
extend to a proposed bargaining topic not involving actual or contemplated changes in conditions
of employment. In such cases, those proposed deleted sentences of the regulations provide that a
labor organization may only file a petition for review of a negotiability issue.

The Board’s assertion that the CAA does not provide for direct judicial review of Board
decisions and orders on petition for review of negotiability issues appears to be in error. Section
220(c)(3) provides for judicial review of all issues except for those involving arbitration awards or
determination of bargaining units. Because the Board has not provided good cause for making
this modification, it should not be adopted.

7. GOVERNMENT-WIDE REGULATION

Part 2424.1 of the FLRA regulations and 5 USC § 7117 of the Act state that parties are
not required to bargain over matters governed by a "Government-wide rule or regulation." The
Board should, pursuant to § 220(d)(1), issue a regulation clarifying that the term "Government-
wide" should be read to mean rules or regulations issued by the House (or Senate, as
appropriate).
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8. RULES OF EVIDENCE

Section 2422.18(b) of the proposed regulations states that "[flormal rules of evidence do
not apply.” Section 7.09 of the Board’s Procedural rules states that the Hearing Officer “shall
apply the Federal Rules of Evidence . . . ." The Board should make this regulation consistent with
the OOC's procedural rules. Similarly, the Board should make the proposed regulations
governing service of subpoenas consistent with its own procedural regulations.

9. POSTING

Sections 2422.7 and 2422.23 of the FLRA’s regulations should be modified pursuant to §
220(d)}(2)(B). The two referenced sections of the FLRA’s regulations provide, respectively, that
.an employing office may be directed to post a notice advising affected employees of the filing of a
representation petition, and that an employing office will post a notice of election when an
election is to be conducted. In both instances the notices, must be posted in places where notices
are normally posted for the affected employees and/or they may be distributed in a manner by
which notices are normally distributed. Sections 2422.7 and 2422.23 of the Board's proposed
regulations give the Executive Director the authority to determine the placement of the posting
and/or distribution of the notice.

Many employing offices do not have a regular place where notices are normally posted for
employees. In its comments, the Board recognized that this posting requirement could be tailored
to the practices of the employing office. 5-15-96 NPR at 26 ("Nothing in the FLRA's regulations
requires that notices be posted in public areas; the referenced notices must only be posted or
distributed in the manner that other information affecting employees is posted or distributed.”). In
recognition of this fact, we recommend that the choice as to the manner in which the information
is to be disseminated to employees should be left to the discretion of the employing office with
review by the Executive Director.

ADDITIONS

a. Conflict Of Interest

Section 220(d)(2)(B) of the CAA authorizes the Board to make such regulations "as the
Board deems necessary to avoid a conflict of interest or appearance of a conflict of interest.”
There is no requirement for a showing of good cause under this provision. The purpose of this
provision is to ensure that, even as to offices not covered by §220(e), the Board will eliminate by
regulation the possibility, and even the appearance of the possibility, that the contents of
legislation or legislative policy might be influenced by the union membership of congressional
employees. S. Rep. No. 397, 103d Cong., 2d Sess., 8 (1994). Therefore, the Board should
promulgate a regulation providing for the exclusion from a bargaining unit of any employee
whose membership or participation in the labor organization would present an actual or apparent
conflict of interest with the duties of the employee. This regulation should permit the exclusion
not only of employees who might have a conflict of interest with respect to labor organizations
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generally, but those who might have a conflict of interest only with respect to the specific labor
organization that has filed a petition for representation of the bargaining unit.

Modern unions do not merely represent workers on "condition of employment” issues.
Today they are also chartered to conduct political activity including legislative lobbying. We
recommend, therefore, that the Board scrutinize closely (and promulgate appropriate regulations
on) the following subjects: (1) union lobbying; (2) the use of union dues and assessments for
political activity; and (3) access to House Members by labor organizations.

b. Public hearings.

Section 2422.18(b) of the proposed regulations provides for public hearings to resolve
issues raised in petitions. This provision appears to be included to comply with the Sunshine Act,
which provides for open government-held proceedings where possible. Because the Sunshine Act
does not apply to Congress, the Board should not adopt this public hearing requirement.
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L General Comments

Section 220(d) of the Congressional Accountability Act ("CAA”) mandates that the Board
of Directors of the Office of Compliance ("the Board") issue regulations to implement section 220
and requires that such regulations “be the same as substantive regulations promulgated by the
Federal Labor Relations Authority” ("FLRA"). The Board has authority to issue regulations that vary
from the FLRA substantive regulations only to the extent the Board can show “good cause” that such
regulations as modified are more effective for implementation of the rights and protections of section
220, or the modifications are necessary to avoid an actual or perceived conflict of interest. The
Board has no authority, however, to modify the language of section 220 or to issue regulations that
conflict with the statutory provisions.

In its Notice of Proposed Rulemaking ("NPR"), the Board initially concludes that virtually
all of the regulations promulgated by the FLRA pursuant to the sections of chapter 71 made
applicable by the CAA are substantive and thus should be adopted. The Board then explains its
belief that good cause exists to modify certain of the regulations, delete portions of the regulations
and create new regulations. In articulating what it believes to be good cause to modify certain of the
regulations, however, the Board makes some incorrect assertions concerning the provisions of
section 220. Because some of the factual assertions upon which the Board bases its finding of good
cause are incorrect, there appears to be no good cause for certain of the proposed modifications,
particularly those concerning representation and negotiability proceedings. This is especially so
given that the regulations the Board proposes based on these incorrect assertions are inconsistent
with the specific language of section 220. As noted earlier, the Board has no authority to issue
regulations that eviscerate the language of the statute. While good cause exists for several of the
modifications proposed by the Board, as discussed in more detail below the Board should reconsider
those modifications that are based on an incorrect reading of section 220.

1L Specific Comments Addressed to the Board’s Proposed Modifications
A. Exercise of Investigative and Adjudicatory Responsibilities

With respect to petitions that are filed pursuant to section 220(c)(1) of the CAA, the Board's
proposed regulations differ significantly from the FLRA regulations and actually conflict with the
tanguage of section 220(c)(1). Further, the Board’s argument that such meodifications are for good
cause is based substantially on a misreading of section 220.

The Board has proposed that all proceedings conducted pursuant to section 220(c)(1) (this
includes representation issues, negotiability issues and exceptions to arbitral awards) be deemed
“investigatory proceedings” and be conducted under the authority of the Executive Director pursuant
to a procedure devised by the Board allegedly based on the procedures followed in similar
proceedings under the FLRA regulations. The CAA, however, specifically directs that section
220(c)(1) proceedings be referred to a hearing officer and conducted pursuant to section 405 of the
CAA. While the Board acknowledges this statutory language, it nevertheless finds “good cause"
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essentially to disregard this language and instead to vest the Executive Director (or her designee)
with sole authority to conduct section 220(c){1) proceedings. The Board's asserted "good cause”
for deviating from the FLRA regulations and the language of section 220, however, is based
substantially on the Board's incorrect assertion that section 220 provides judicial review only for
decisions on unfair labor practice complaints. Section 220(c)(3) provides judicial review of Board
decisions issued pursuant to both 220(c)(2) (unfair labor practice proceedings) and 220(c)(1)
(petition proceedings), with the exception of unit determinations and exceptions to arbitral awards.
All other issues regarding representation and negotiability may be subject to judicial review pursuant
to section 220(c)(3).

The language of section 220(c)(1) clearly states that petitions filed pursuant to that section
shall be referred to a hearing officer for decision pursuant to section 405. Section 220(c)(1)

provides:

For purposes of this section, any petition, or other submission . . .
shall, if brought under this section, be submitted to the Board. The
Board shall refer any matter under this paragraph to a hearing officer
for decision pursuant to subsections (b} through (h) of section 405

subject to review by the Board pursuant to section 406. . . .

Notwithstanding the plain language of the statute, the Board claims that “Congress did not intend
in the CAA to require that all issues first be presented to a hearing officer under section 405.” NFR,
at 14. The Board derives its conclusion from two assertions: 1) that section 220(c)(1) gives to the
General Counsel the Board’s investigative authority, and 2) that section 220(c)(3) limits judicial
review to Board actions on unfair labor practice complaints filed pursuant to section 220(c)(2). As
explained above, the second assertion is incorrect; section 220(c)(3) provides for judicial review of
Board decisions on petitions filed pursuant to 220(c)(1) (other than petitions concerning unit
determinations and exceptions to arbitral awards) as well as complaints filed pursuant to 220(c)}(2).

Thus, the primary basis for the Board’s transfer of authority concerning matters covered by
section 220(c)(1) from a hearing officer as provided in section 405 of the CAA to the Executive
Director is the provision in section 220(c)(1) that provides investigative authority to the General
Counsel. As discussed below, the Board also proposes procedures (different from section 405
procedures) to be followed in hearings conducted by the Executive Director. The Secretary of the
Senate ("the Secretary”) respectfully submits that the investigative authority the Board relies on as
the basis for these proposed regulations does not constitute good cause for the Board to disregard
the procedural mechanisms provided for in section 220(c)(1} and to impose on covered employers
and employees procedures the Board may feel are more appropriate. Petition proceedings brought
pursuant to section 220{c){1) must be referred to a hearing officer for decision pursuant to section
405, as directed by the statute.
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B. Consultation Rights
1. National Consultation Rights

In comments submitted in response to the Board's Advance Notice of Proposed Rulemaking
for section 220(d), the Secretary asserted that the significantly small size of legislative employing
offices compared to the substantial size of most of the executive agencies covered by chapter 71
constitutes good cause to increase the 10% threshold requirement a labor organization must meet to
obtain national consultation rights. The Board rejected this comment, asserting with little
explanation that the much smaller size of legislative employing offices did not constitute good cause
to change the threshold requirement. Yet, in the same breath, the Board cites exactly that reason -
the significant difference in size between the legisiative offices and executive branch agencies - as
good cause for eliminating the altemative threshold requirement of 3,500 employees: "By contrast,
the same concern for the small size of many employing offices has prompted the Board to conclude
that good cause exists to modify the alternate threshold requirement.” NPR, at 19.

Thus, while the Board acknowledges that the employing offices under the CAA are
significantly smaller than the employing offices covered by chapter 71, it asserts nonetheless that
10% of the employees in an employing office is a "significant enough proportion of the employee
complement to allow for meaningful consultations.” The Secretary urges the Board to reconsider
its conclusion. Some of the employing offices under the CAA have as few as 10 employees. Under
the 10% threshold, a union could gain consultation rights on the basis of the interest of 1 employee.
That hardly allows for "meaningful consultations.” For the same reason the Board eliminated the
3,500 employee threshold, the Board should increase the 10% threshold requirement.

2. Consultation Rights on Government-Wide Rules or Regulations

As the Board notes, section 2426.1 1(a) requires that "[a]n agency shall accord consultation
rights on Governmesnt-wide rules or regulations 1o a labor organization that . . . [hlolds exclusive
recognition for 3,500 or more employees." NPR, at 20. The Board has proposed substituting "ten
percent { 10%) or more of the total number of employees employed by the employing office” for the
3,500 or more employee-threshold the FLRA regulations provide. Such a change, however, isa
change in substance. By making the threshold 3,500 employees, instead of 3,500 employees or
10% of the employees, as was provided for for national consultation rights, the FLRA explicitly
determined that consultation rights on Government-wide rules and regulations should be allowed
only in large agencies that have more than 3,500 employees. To substitute "10% " for the "3,500"
is to change the intent of the section. Given, as the Board has stated, that no employing office under
the CAA has 3,500 or more employees, consultation on Government-wide, rules or regulations
should not be a requirement under the CAA.
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C. Enforcement of Decisions of the Assistant Secretary of Labor

The Board has proposed to adopt virtually all of part 2428 of the FLRA regulations
concerning enforcement of decisions and orders of the Assistant Secretary of Labor concerning the
standards of conduct of labor organizations. The Board proposes not to adopt, however, section
2428.3(a), which would require the Board to enforce a decision or order of the Assistant Secretary
unless it is "arbitrary and capricious or based upon manifest disregard of law." The Board cites
section 225(f)(3) of the CAA, which states that the CAA does not authorize executive enforcement
of the Act, as the basis for its proposed deletion of 2428.3(a).

The Secretary submits that the Board has not shown good cause to delete section 2428.3(a).
As the Board notes, part 2428 was promulgated pursuant to 5 U.S.C. § 7120(d), which authorizes
the Assistant Secretary to regulate the conduct of labor organizations and is incorporated into the
CAA. Requiring the Board to enforce a decision or order of the Assistant Secretary concerning the
conduct of a labor organization unless that decision is arbitrary or capricious does not constitute
“executive branch enforcement of the Act.” The Board still maintains final authority to enforce the
decision or order of the Assistant Secretary, with the understanding that the Board will defer to the
Assistant Secretary's decision in this area unless arbitrary or capricious. Such deference is
appropriate given the Assistant Secretary’s historical jurisdiction over the standard of conduct of
labor organizations. Thus, the Secretary urges that if the Board adopts part 2428, it adopt the section

in its entirety.
D. Production of Evidence in Pre-Election Investigatory Hearings

Tn its discussion of the "Exercise of Investigative and Adjudicatory Responsibilities" referred
to above, the Board argues that one reason section 220(c)(1) proceedings should not be conducted
by a hearing officer pursuant to section 405 is because there is no need to create a record of such
proceedings for use in subsequent judicial review. Again, this is based on the Board's incorrect
assertion that section 220(c)(3) does not provide for judicial review of section 220(c)(1) decisions.
In this regard, the Board states, "Since one of the key purposes of the section 405 hearing process
is to create a record for judicial review, this limitation of the judicial review process is another
textual suggestion that Congress intended to require referral to a hearing officer of only those matters
that require a hearing of the type contemplated by section 405 - i.e., a formal adversary hearing that
establishes a record for Board and then judicial review." NPR, at 15. Later in its discussion,
however, under the section entitled "Production of Evidence in Pre-Election Investigatory Hearings,"
the Board acknowledges that "in order to properly decide disputed represeniation issues and
effectively implement section 220 of the CAA, a complete investigatory record comparable to that
developed by the FLRA under chapter 71 is necessary.”" Thus, the Board finds good cause to
“modify section 2422.18 of the FLRA regulations™ to provide a procedure for producing documents
and witnesses to the Executive Director in connection with section 220(c)(1) hearings. This
modification is wholly unnecessary given the language of section 220(c)(1) which, as discussed
above, requires that such proceedings be referred to a hearing officer to be conducted pursuant to
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section 405 of the CAA. Thus, the Secretary submits that there is no good cause to modify section
2422.18 to provide for such procedures.

E. Selection of the Unfair Labor Practice Procedure or the Negotiability Procedure

The Board proposes to delete the concluding sentences of sections 2423.5 and 2424.5 based
on its assertion that "the CAA does not provide for direct judicial review of Board decisions and
orders on petitions for review of negotiability issues.” As already discussed, this assertion is
incorrect. Negotiability issues are covered by section 220(c)(1) of the CAA. Section 220(c)(3)
specifically provides that a person or entity “aggrieved by final decision of the Board under
paragraph (1) or (2) of this subsection, may file a petition for judicial review in the United States
Court of Appeals for the Federal Circuit pursuant to section 407." Thus, no good cause exists to
delete the concluding sentences of sections 2423.5 and 2424.5.

F. Inapplicable Concepts

In the NPR, the Board has stated that "contrary to one commentator's suggestion that the
terms 'activity' and '‘Government-wide rule’ be omitted or modified, the Board is of the view that
these concepts have applicability in the context of the CAA and should therefore not be deleted or
modified.” NPR, at 13. It is neither apparent nor explained what these terms mean in the context
of the CAA or how they are applicable. It is the position of the Secretary that the terms "activity”
and "Government-wide rule or regulation,” in addition to the term "primary national subdivision"
have no meaning or place within the context of the CAA and should, therefore, be omitted. If the
Board holds a different view, the Secretary respectfully requests that the Board explain what these
terms mean in the context of the CAA and illustrate their place in the scheme of the CAA. In this
regard, the Secretary notes that the CAA is premised upon the "employing office," not a sub-group
of an employing office, being the responsible entity on management side. See, eg., 2 US. C.

§ 405(a).

Section 220(a)(2) of the CAA defines references to the term "agency" in the Federal Labor
Relations Act to include "an employing office." Given that in the context of the CAA, the term
"agency" means solely "an employing office," it is the position of the Secretary that the term
"employing office" should be substituted in the regulations issued by the Board for the term "agency”

in the FLRA regulations.
G.  Additional Comments

The authority given to the Board in section 220(c)(1) includes the authority of "the President
under section 7103(b) of title 5, United States Code.” Section 7103(b) allows the President to issue
an order excluding any agency from coverage under chapter 71 ift
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(A) the agency or subdivision has as a primary function inteiligence,
counterintelligence, investigative or national security work, and

(B)  the provisions of chapter 71 cannot be applied to that agency or subdivision
in a manner consistent with natiopal security requirements and
considerations.

It appears that the Board has not issued any proposed regulations implementing this section
of chapter 71 as applicable by the CAA, notwithstanding the existence of several legislative offices
that appropriately would be excluded from coverage of section 220 of the CAA pursuant to this
language. It would be helpful if the Board would issue proposed regulations identifying the
employing offices it believes are appropriately excluded from coverage pursuant to this language.
While some of the offices appropriately excluded pursuant to this language also may be appropriately
excluded pursuant to section 220(e) of the CAA, given that section 7103(b) was expressly
incorporated in the CAA through section 220(c)(1), the Secretary urges the Board to address the
issue of which offices should be excluded from coverage of the chapter 71 provisions pursuant to

this language.
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Tly 1, 1996

M. Glen D. Nager, Chair TR y
Board of Directors '%;9 E G E ﬂ w E
Office of Compliance 451} '
Room L 200 jf RN
John Adams Building o

110 Second Street, S.E. a COMPLIANCE
Washington, D.C. 20450 -

-

Dear Mr. Nager:

[ am writing on behalf of the American Federation of Labor and Congress of Industrial
Organizations {(AFL-CIO) in response to the two Notices of Proposed Rulemaking issued by the Board of
Directors setting forth proposed regulations under § 220(d) and § 220(e) of the Congressional
Accountability Act. On April 11, 1996, the AFL-CIO submitted more detailed comments in response to
the Advance Notice of Proposed Rulemaking issued by the Board.

As we noted there, the largest question facing the Board under § 220(e) is whether to grant a
blanket exclusion to certain categories of “employing offices.” For the reasons set forth in our
comments, and as developed more fully in the Board’s Notice of Proposed Rulemaking, we concur with
the Board’s decision not to grant any such blanket exemption.

We likewise support the Board’s decision essentially to adopt the Federal Labor Relations
Authority’s regulations and apply those regulations to the legislative branch employees covered by the
CAA. And without necessarily endorsing each and every modification of those regulations proposed by
the Board, we submit that the statutory interests would be served best by promulgating the proposed
regulations as expeditiously as possible so that legislative branch employees can begin to exercise the
rights promised to them by § 220 of the Act.

Sincerely,

Deart Attty

Jonathan P. Hiatt
General Counsel

VLEG/hmp
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Fobhn T, Lainhact IV

Fnspector Seneral
®ffice of Inspector General
U.S. Bouse of Representatives
Tashington, BE 20515-9990
MEMORANDUM
TO: Chair of the Board of Directors
Office of Compliance
FROM: John W. Lainhart {v }5L AJ ’ Z‘ ’ﬂ
Inspector General
DATE: July 1, 1996

SUBJECT: Comments to Notice of Proposed Rulemaking

Attached are an original and ten (10) copies of the Office of Inspector General comments to
the Board's Notice of Proposed Rulemaking on section 220(e) of the Congressional
Accountability Act, as published in the Congressional Record on May 23, 1996 (142 Cong. Rec.
H5563).

Please call me, or Bob Frey or Tom Buchanan of this office, on X61250, if you have any
questions.

Thank you.

Attachments
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COMMENTS OF THE
OFFICE OF INSPECTOR GENERAL
U.S. HOUSE OF REPRESENTATIVES

1. Introduction

These comments are submitted in response to the Notice of Proposed Rulemaking published
by the Board of Directors of the Office of Compliance regarding proposed regulations to
implement section 220 of the Congressional Accountability Act of 1995 (CAA). Section 220
extends to covered Congressional employees and employing offices the rights, protections, and
responsibilities established under chapter 71 of title 5, United States Code, relating to Federal
service labor-management relations, effective October 1, 1996.

The Board initially issued proposed regulations pursuant to section 220(d) of the CAA.
See 142 Cong. Rec. H5153 (daily ed. May 15, 1996). Subsequently, the Board issued proposed
regulations pursuant to section 220(e) of the CAA. See 142 Cong. Rec. H5563 (daily ed.
May 23, 1996). In this latter set of proposed regulations (hereinafter "5-23-96 NPR"), the Board
"urges commenters who support any categorical exclusions . . . to explain why particular jobs or
job duties require exclusion of particular employees so that the Board may exclude them by
regulation, where appropriate.” 5-23-96 NPR at H5565. These comments are submitted in
response to this issue.

In view of the mission and responsibilities of the Office of Inspector General (OIG), we
request that the Board, in issuing regulations under section 220 of the CAA, specifically
exempt the OIG, pursuant to the statutory exemption for "investigation or audit functions”

contained in section 7112(b)(7), title 5, United States Code. Such an exemption would be
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consistent with the application of this statute to investigation and audit units in the Executive
Branch OIGs. The specific application of this exemption in the Executive Branch has been
developed through the case precedents of the Federal Labor Relations Authority (FLRA) but is
not set forth, with any specificity, in the FLRA regulations. We believe that a Compliance Board
regulation addressing this statutory exemption would be consistent with the provisions and
purposes of chapter 71 of title 5 U.S. Code, and would be more effective in implementing and
clarifying the rights and protections afforded to Congressional employees under section 220 of
the CAA.!

The mission and organization of the OIG, and our legal and factual basis for requesting this

regulation, are set forth below.

. The OIG's Mission and Responsibility

The mission and responsibility of the Office of Inspector General of the House of
Representatives is set forth in Rule VI of the Rules of the House of Representatives effective for
the 104th Congress. (See Tab A.) Under Rule VI, the Inspector General is responsible for:

» Conducting periodic audits of the financial and administrative functions of the House;

'Tn a June 7, 1996, memorandum to the Executive Director, Office of Compliance, we
indicated our plans to seek a regulatory exclusion pursuant to section 7112(b)(7) of title 5,
although it was not entirely clear whether the Office of Inspector General fell under section
220(e) of the CAA. As this appeared to be a "gray area” we asked that any comments submitted
by this office within the 30-day comment period of the 5-23-96 NPR be considered as timely. In
responding to our memorandum, a representative of the Office of Compliance advised that the
comment period for the 5-23-96 NPR was extended to July 1, 1996. (142 Cong. Rec. H6114
(daily ed. June 10, 1996).)

2.
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« Informing the Officers or other officials who are the subject of an audit of the results of

that audit and suggesting appropriate curative actions;

» Notifying the House Leadership and the Committee on House Oversight of any financial

irregularity discovered in the course of carrying out the OIG's responsibilities;

»  Submitting to the House Leadership and the Committee on House Oversight a report of

each audit conducted; and

« Reporting to the Committee on Standards of Official Conduct information involving

possible violations by any Member, Officer, or employee of the House of any rule of the
House or of any law applicable to the performance of official duties or the discharge of
official responsibilities.

Consistent with this mission, the OIG has conducted a number of audits of House programs
and operations, and has carried out investigative reviews of several allegations of fraud and
financial irregularities. The OIG routinely reviews, among other things, the extent of compliance
with pelicies, procedures, laws, and regulations; the safeguarding of assets; and the adequacy of

internal controls.?

*The mission of the House OIG is similar in nature to that of the Executive Branch OIGs
which were created to:

+ Conduct audits and investigations of the programs and operations of the agency;

« Recommend policies to promote economy, efficiency, and effectiveness; and

« Keep the head of the agency and the Congress informed about any problems and
deficiencies and the necessity for, and progress of, corrective action.

See section 2, title 5, U.S. Code appendix 3.

-3
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A copy of the OIG's Policies and Procedures Manual, Chapter 1, Mission, Functions and

Authority, is attached at Tab B.

L. Organizational Structure and Personnel

Nineteen individuals are employed in the OIG. The office is headed by an Inspector
General, assisted by a Deputy Inspector General. The office is organized functionally as follows:
(a) Performance and Financial Audits, (b) Information Systerns Audits, {¢) Contract Audit
Services, and (d) Computer Assisted Audit Techniques. The OIG employs a total of 14
individuals in these units. The OIG also employs an investigator, an administrative assistant, and
a secretary. A detailed description of the OIG's organizational structure and functional

responsibilities is attached at Tab C.

IV. Statutory Exemption for Andit and Investigative Personnel

Subsection (b) of section 7112, title 5, U.S. Code, provides --
A unit shall not be determined to be appropriate [for labor organization

representation] under this section . . . if it includes --

(7) any employee primarily engaged in investigation or audit functions
relating to the work of individuals employed by an agency whose duties
directly affect the internal security of the agency, but only if the functions
are undertaken to ensure that the duties are discharged honestly and with

integrity.
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In accordance with this provision, as far as we are aware, there are no "appropriate”
representational units in any of the Executive Branch OIG's or audit organizations.® Section
7112(b)(7) expressly "forbids the formation of bargaining units containing employees primarily
engaged in investigating other agency employees to ensure they are acting honestly--an apt
description of investigators working for the Inspector General." United States Department of
Justice, Immigration and Naturalization Service v. Federal Labor Relations Authority, 39 F. 3d
361, 365, FN 5 (D.C. Cir. 1994). The specific application of this statutory exemption has been
developed through FLRA case precedents. For example, in a recent "representation” case, the
FLRA held that auditors of the Naval Audit Service should be excluded from any appropriate
unit of employees under this statufe because the auditors were --

primarily involved in auditing or investigating programs, activities, systems, and
functions of the Navy regarding, among other things, the extent of compliance
with policies, procedures, laws, and regulations, the safeguarding of assets, and
the adequacy of internal controls.
U.S. Department of the Navy, Naval Audit Service, Southeast Region and National Federation of
Federal Employees, 46 FLRA 512 (1992). (See TabD.)

In this case, the FLRA agreed with the decision of its Regional Director, who concluded that

*In preparing these comments, we surveyed the Executive Branch OIG community.
Of those OIGs responding to our survey, 100% indicated that their offices were exempt from the
provisions of chapter 71 of title 5, in view of section 7112(b)(7). Those offices responding were
the OIGs at the Departments of Agriculture, Education, Energy, Health and Human Services,
Labor, and Treasury, and the Office of Personnel Management, the Federal Deposit Insurance
Corporation, the Environmental Protection Agency, the National Archives and Records
Administration, and the Small Business Administration.

-5
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the auditors were "engaged in investigation and audit functions relating to the work of
individuals employed by the Navy, and that such functions were encompassed within the
meaning of the section 7112(b)(7) exclusion." Id. at 514. See also, U.S. Department of Labor,
Office of Inspector General, Region I, Boston, Massachusetts, 7 FLRA 834 (1982) and U.S.
Small Business Administration, 34 FLRA 392 (1990). The FLRA recognized the fact that the
auditors, in auditing the operation of the Navy's programs, were "reviewing the work of the
individuals whose duties involve the implementation of Navy programs.” The FLRA noted that
the auditors were "required in every audit that they perform to monitor compliance with those
internal controls so as to protect agency assets and to detect possible fraud, waste or abuse.”

46 FLRA at 518,

The same rationale applies to the work of the House of Representatives Office of Inspector
General. The House OIG reviews the financial and administrative functions of the House and, in
so doing, reviews the work of the House employees responsible for those functions. The OIG's
auditors and investigator check for, among other things, the extent of compliance with policies,
procedures, laws, and regulations; the safeguarding of assets; and the adequacy of internal
controls. In addition, the Inspector General must report any instances of fraud or financial
irregularity to the House Leadership, the Committee on House Oversight, and the Committee on
Standards of Official Conduct.

Applying the above FLRA case precedent, the House OIG falls squarely within the statutory

exclusion in section 7112(b)(7) of title 5, U.S. Code.*

“Under the same body of FLRA case law, this statutory exclusion would also extend to
the Inspector General's secretary and administrative assistant. NLRB and NLRB Union, 40 FLRA
1249 (1991). (See TabD.)

-6
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V. Rationale for OIG Exclusion through Office of Compliance Regulation

The 5-23-96 NPR asks for commenters "to explain why particular jobs or job duties require
exclusion of particular employees" from the provisions of chapter 71 of title 5 "so that the Board
may exclude them by regulation, where appropriate.” (Emphasis added.) Aside from the
statutory exclusion mandated by section 7112(b)(7), it is plain to see why OIG investigators and
auditors should not be allowed to participate in a bargaining unit. At a minimum, union
membership or other union activity among OIG staff could create the appearance of a conflict of
interest, if not an actual conflict. OIG audits and investigations often result in management
follow-up action which can affect an organization's workforce. If investigators or auditors were
allowed to participate in a bargaining unit, they could be accused of tailoring official findings in
order to favor labor over management. Management might suspect that audit results submitted
by a union-member auditor were slanted in such a way as to make management look bad. If an
OIG investigation led to a disciplinary proceeding against a union employee, an investigator
might have to testify against a fellow union member. For these and other reasons, Congress
wisely saw fit to exempt audit and investigative units from the provisions of chapter 71.

The specific application of the section 7112(b)(7) exemptions has been developed through
the case precedents of the FLRA and the courts, but the FLRA regulations do not specifically
address these issues. In the 5-23-96 NPR, the Board indicates that, instead of exempting any
offices by regulation, the issue of exclusions under section 220(e) of the CAA will be "raised and
decided on a case-by-case basis." We disagree with this approach. We believe that a Board
regulation "up front," providing for appropriate exclusions in accordance with the case law
precedents, is a much more efficient approach, and would reduce the costly and burdensome

T



105

litigation likely to ensue in "case-by-case" adjudications by the Office of Compliance.
Accordingly, we believe it is appropriate for the Board to exclude the OIG positions by

regulation.

Attachments
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HOUSE OF REPRESENTATIVES 3

under the direction of the Speaker or
Chairman, and, pending the election of
a Speaker or Speaker pro tempore,
nder the direction of the Clerk, exe-
ite the commands of the House, and
all processes issued by authority there-
of, directed to him by the Speaker.

2. The symbol of his office shall be
the mace, which shall be borne by him
while enforcing order on the floor.

3. He shall enforce strictly the rulds
relating to the priviléges of the Hall
and be regponsible to the House for the
official conduct of his employses.

4, He shall allow no person to enter
the room over the Hall of the House
during its sittings: and f{ifteen minutes
before the hour of the meeting of the
House each day he shall see that the
floor is cleared of all persons except
those privileged to remaln, and kept so
until ten minutes after adjournment.

6. In addition to any other reports re-
quired by the Speaker or the Comrmit
tee on House Oversight, the Sergeant-
at-Arms shall report to-the Committed
on House Oversight not later than 4§
days following the close of each semi-
annual period ending June 30 or on De-
cernber 31 on the financial and oper-
ational status of each function under
the jurisdiction of the Sergeant-at-
Arms. Bach report shall include finan-
cial statements, a description or expla-
nation of current operations, the im-
plementation of new policies and pro-

adures, and future plans for each func-

on.

6. The Bergeant-at-Arms shall fully
cooperate with the appropriate offices
and persons in the performance of re-
views and audits of financial records
and administrative operations

Rune 'V
CHIEF ADMINISTRATIVE OFFICER

1. The Chief Administrative Officer of
the House shall have operational and
financial respousibility for functions as
assigned by the Speaker and the Com~
mittee on House Oversight., and shall
be subject to the poliey direction and
oversight of the Speaker and the Com-
mittee on House Oversight.

2. In addition to any other reports re-
quired by the Speaker or the Commit-
tee on House Oversight, the Chief shall
report to the Commities on House
Oversight not later than 45 days follow-
ing the close of each semiannual period
ending on June 30 or December 31 on
the financial and operational status of
each function under the jurisdiction of
the Chief. Bach report shall includs fi-
nancial statements, a description or
explanation of current operations, the
implementation of new policies and
orocsdures, and futurs plans for each

nction.

3. The Chisl shall fully covperate
’:.‘th the agiptgpriate. offices and: pers
Sons in the.performatce of reviews and
dudits of financial records and admin-
istrative operations,

RuLs VI
OFFICE OF INSPECTCR GENERAL

1. There is established an Office of Ta~
spector General,

2. The Inspector General shall be ap-
pointed for a Congress by the Speaker,
the majority leader, and the minority
leader, acting jointly.

3. Subject to the poliey direction and
oversight of the Comumittee on House
Oversight, the Inspector General shall
be responsible only for-

(a) conducting pericdic audiis of
the financial and administrative
functions of the House and joint enti-
ties;

(b) informing the Officers or other

officials who are the subject of am:

andit of the results of that audit and

suggesting appropriate curasive ac-

tions;

{e) simultaneously notifying the
Speaker, the majority leader, the mi-
nority leader, and the chairman and
ranking minority party wmember of
the Committee on House Oversight in
the case of any financial irregularity
discovered in the course of carrying
out responsibilities under this rule;

{d) simultaneously submitting to
the Spealer, the majority ledader, and
the chairman and ranking minority
party member of the Cormmittee on
Heuse Oversight a report of each
audit conducted under this rule; and

{e) reporting to the Committes on
Standards of Official Conduct infors
mation involving possible violations
by any Member, officer, or employee
of the House of any rule of the House
or of any law applicable to the per-
formance of official duties or the dis-
charge of official responsibilities
which may require referral to the ap-
propriate Federal or State authori-
ties pursuant to clause 4e}INC) of
rale X.

RuLe VII
DUTIES OF THE CHAPLAIN

The Chaplain shall attend &t the
commencement of each day’s sitting of
the House and open the dame with
prayer.

RuLs VIII
DUTIES OF THE MEMBERS

1., Bvery Member shall be present
within the Hall of the House during its
sittings, unless excused or necessarily
prevented; and shall vote on esach gues-
tion put, unless he has a direct per-
sonal or pecuniary Iinterest in the
event of such guestion.

2. Pairs shall be announced by. the
Clerk  immediately before the an-
nouncement by the Uhair of the result
of the vote, by the House or Committee
of the Whole from a written list fur-
nished him, and signed by the Member
making the statement to the Clerk,
which list shall be published in the
Record as a part of the proceedings,
immediately following the names of
those not voting. However, pairs shall

be announced but once during the same
legislative day.

3. (a) A Member may not authorize
any other individual to cast his vote or
record his presence in the House or
Committee of the Whole,

{p} No indlvidual other than a Mem-~
ber may cast a vote or record a Mem-
ber's presence in the House or Commit-
tee of the Whole.

{c) A Member may not cast a vote for
any other Member or record another
Member’'s presence in the House or
Committee of the Whole.

RuLe IX
QUESTICNS OF PRIVILEGE

1. Questions of privilege -shall be,
first, those affecting the rights of the
House collectively, its safety, dignity,
and the integrity of its proceedings;
and second, those affecting the rights,
reputation, and conduct of Members,
individually, in their representative
capacity only.

2. (a)1) A resolntion reported as a
guestion of the privileges of the House,
or offered from the floor by the major~
ity leader or the minority leader as a
guestion of the privileges of the House,
or offered as privileged under clause 1,
section 7, article I of the Constitution,
shall have precedence of all other ques-
$ions except motions to adjourn. A res-
olution offered from the floor by a
Member other than the majority leader
or the minority leader as z guestion of
the privileges of the House shall have
precedence of all other guestions ex-
cept motions to adjourn only at & dime
or place, designated by the Speaker, in
the legisiative schedule within two leg-
islative days after the day on which
the proponent announces to the House
his intention to oifer the resolution
and the form of the resclution.

(2) The time allotted for debate on a
resolution offered from the floor as a
question of the privileges of the House
shall be equally divided between (&)
the proponent of the resolution, and
(B) the majority leader or the minority
leader or a designee, as determined by
the Speaker.

(by A guestion of personal privilegs
shall have precedence of all other ques-
tions except motions to adioarn.

RULE X

ESTARBLISHMENT AND JURISDICTION OF
STANDING COMMITTEES

The Coramittees and Their Jurisdiction
1. There shall be in the House the fol-
lowing standing committees, each of
which shall have the jurisdiction and
related functions assigned to it by this
clause and clauses 2. 3, and 4; and all
bills, resolutions, and other matters re-
lating to subjects within the jurisdic-
tion of any standing committee as lst-
ed in this clause shall {in accordance
with and subject to clause §5) be re-
ferred to such committees, as follows:
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. Purpose

. Mission

. Functions

. Audit Authority

. Office Organization

Exhibit - Organization Chart

PLURPOSE. To provide a statement of the mission of the Office of Inspector General (OIG) and the
functions assigned to carry out mission responsibilities.

MISSION. The OIG was established by House Rule VI, clause 2 (103rd Congress), pursuant to the
House Administrative Reform Resolution of 1992 (H. Res. 423, 102nd Congress), and reestablished in the
104th Congress by House Rule VI, which provides that:

a.

The Inspector General shall be appointed for a Congress by the Speaker, the majority leader, and

the minority leader, acting jointly.

b.

Subject to the policy direction and oversight of the Committee on House Oversight, the Inspector

General shall be responsible only for:

(1) Conducting periodic audits of the financial and administrative functions of the House and joint
entities;

(2.y Informing the Officers or other officials who are the subject of an audit of the results of that
audit and suggesting appropriate curative actions;

(3.) Simultaneously notifying the Speaker, the majority leader, the minority leader, and the
chairman and ranking minority party member of the Committee on House Oversight in the case
of any financial irregnlarity discovered in the course of carrying out responsibilities under this rule;

(4.) Simultaneously submitting to the Speaker, the majority leader, the minority leader, and the
chairman and ranking minority party member of the Committee on House Oversight a report of
each audit conducted under this rule; and

(5.) Reporting to the Coramittee on Standards of Official Conduct information involving possible
violations by any Member, officer, or employee of the House of any rule of the House or of any law

I-1 Change No. 1 - dated May 1996
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- expeditiously report the suspected violation(s) to the Committee on Standards of Official
Conduct or other appropriate authority. (See Chapter V of this manual for guidance on the
identification of irregularities.)

g. Cooperate and participate fully with the Committee on House Oversight in developing an equal
employment opportunity affirmative action plan and in making efforts regarding staffing, motivation,
and training to develop all OIG employees.

4. AUDIT AUTHORITY,

a, House Rule VI, clause 2 {103rd Congress), pursuant to the House Administrative Reform
Resolution of 1992 (H. Res. 423, 102nd Congress), established the OIG and authorized the Inspector
General responsibility for conducting periodic audits of the financial functions under the Director of
Non-legislative and Financial Services, Clerk, Sergeant at Arms, and Doorkeeper.

b. The OIG was reestablished in the 104th Congress under House Rule VI, and the authority of the
Inspector General was broadened to conducting audits of all House financial and administrative
functions. (The Office of Doorkeeper was abolished, and a Chief Administrative Officer replaced the
Director of Non-legislative and Financial Services.)

5. OFFICE ORGANIZATION. The OIG consists of the following organizational units, each reporting
to the Inspector General through the Deputy Inspector General:

a. Performance and Finangial Audits. This unit is responsible for all performance and financial audits
of U.S. House of Representatives entities and sub-entities in order to:

(1.) Evaluate the effectiveness of internal controls and audit trails;
(2.) Evaluate the economy and efficiency of operations; and
(3.) Detect and help prevent fraud and abuse in such operations.

‘The unit is headed by the Director, Performance and Financial Audits, who supervises two performance
and financial audit teams. Each team consists of an auditor-in-charge and an auditor.

-3 Change No. 1 - dated May 1996
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The unit is headed by the Director, Contract Audit Services, who supervises an Assistant Director,
Contract Audit Services. The Director and Assistant Director oversee all contract audit services
performed on behalf of the OIG.

e. lnvestigator. The investigator serves as principal advisor to the Inspector General on investigative
issues and:

(1.) Provides technical advice, consultation, and guidance to the OIG;

(2.} Recommends and carries out appropriate actions in matters which indicate the potential for
irregularities, fraud, or criminal acts; and

(3.) Establishes and maintains Haison with the staff of the Committee on Standards of Official
Conduct.

1-5 Change No. | - dated May 1996
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OFFICE ORGANIZATION

The Office of Inspector General consists of the following organizational units, each reporting to
the Inspector General through the Deputy Inspector General:

A. Performance and Financial Aundits

This unit is responsible for all performance and financial audits of U.S. House of
Representatives entities and sub-entities in order to:

1. Evaluate the effectiveness of internal controls and audit trails;

2. Evaluate the economy and efficiency of operations; and

3. Detect and help prevent fraud and abuse in such operations.

The unit is headed by the Director, Performance and Financial Audits, who supervises two

performance and financial audit teams. Each team consists of an auditor-in-charge and an
auditor.

B. Information Systems Audits

This unit is responsible for all audits of U.S. House of Representatives information systems,
including reviews of :

1. General and application controls and data integrity;
2. System development life cycle activities and acquisitions; and
3. Information Resources Management.

The unit is headed by the Director, Information Systems Audits, who supervises two
information systems audit teams. Each team consists of an auditor-in-charge and an auditor.

C. Computer Assisted Audit Techniques

This unit is responsible for:

1. Computer assisted audit and information systems support to all OIG audit and
administrative staff}

2. Administration and security of the OIG's Local Area Network (LAN), LAN server, and
all other computer hardware and software; and

3. Advising the Inspector General on information systems issues with respect to the U.S.
House of Representatives.
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The unit is headed by the Director, Computer Assisted Audit Techniques, who supervises one
computer assisted audit techniques specialist.

D. Contract Audit Services

This unit is responsible for the management and direction of all contract audit services
performed of U.S. House of Representatives entities and sub-entities designed to:

1.

2.

3.

4.

Evaluate the House's financial statements and operations;
Evaluate the effectiveness of internal controls and audit trails;
Evaluate the economy and efficiency of operations; and

Detect and help prevent fraud and abuse in such operations.

The unit is headed by the Director, Contract Audit Services, who supervises one Assistant
Director, Contract Audit Services.

E. Investigator

The investigator serves as principal advisor to the Inspector General on investigative issues

and:

Provides technical advice, consultation, and guidance to the OIG;

Recommends and carries out appropriate actions in matters which indicate the potential
for irregularities, fraud, or criminal acts; and

Establishes and maintains liaison with the staff of the Committee on Standards of Official
Conduct.
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46 FLRA No. 47

FBDERAL LABOR RBLATIONS AUTHORITY o .,
WHSRINGTQN, D. C. R A

U.8. DEPARTMENT OF THE NAVY .
NAVAL AUDIT BERVICE
BOUTHEAST REGION
{Activity)

and

s NATIONAL FEDERATION OF FEDERAL EMPLOYEES ,
5 {Labor organization/Petitioner) EREN

3=RO=~10012
(44 FLRA 717 (199%2))

DECISION AND ORDER ON REVIEW
November 10, 1992

Before Chairman McKee and Members Talkin and Armendariz.

I. Statement of the Case

This case is before the Authority for review of the
Regional Director’s Decision and Order dismissing the
petition for exclusive recognition filed by the Petitioner
(NFFE or the Union). NFFE sought to represent a unit of
approximately 72 auditors. The Regional Director found that
section ?112(b}(7} of the Statute precludes a finding that
the unit sought is appropriate.

NFFE filed an applicaticn for review of the Regional
Director’s decision. Subsequently, we granted review
pursuant to section 2422.17 of the Autharxty ¢ Rules -and
Regulations. We stated that a questlcn was raised as to
whether the employees involved in this case are ”prlmarlly
engaged in investigation or audit functions relating to the
work of individuals emplayed by an agency whose duties
directly affect the internal security of the agency .« + +*
within the meaning of section 7112(b)(7) of the Statute. We
permitted the parties to submit briefs on this issue. Both
parties. filed briefs.
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For the reasons discussed below, we affirm the
Regional Director’s dismissal of NFFE’s petition.

Ix. Background and Regional Director’s Decision

The Union filed a petition seeking to represent a unit
of approximately 72 GS~511 auditors at the Activity’s
Southeast Region. The Union contended that the proposed:
unit of auditors constituted a distinct group of employees
who share a clear and identifiable community of interest.
The Activity objected to the proposed unit on the grounds
that: (1) the employees who would be included in the unit
are exempt from inclusion in any bargaining unit under
section 7112(b)(7) of the Statute because their duties
directly affect the internal security of the Activity;*/ and
(2) the proposed regional unit is inappropriate because the
employees in that unit do not possess a community of
interest separate and distinct from other Naval Audit
Service (NAS) employees across the country and the proposed
unit would not promote the efficiency of Agency operations.

According to the Regional Director, the auditors
conduct internal audits that involve: (1) evaluating and
making recommendations concerning the integrity and
reliability of financial and other data used to make
management decisions; (2) determining the adequacy of
policies and procedures affecting the expenditure of funds,
safeguarding and determining the efficient use of resources,
and the achievement of management objectives and program
results; and (3) determining the extent of compliance with
applicable policies, procedures, laws, and regulations.

The Activity is part of the NAS, which is the internal
audit organization within the Department of the Navy (Navy)
and is under the direction of the Auditor General of the
Navy. The Auditor General develops and implements Navy
audit standards, peclicies and procedures consistent with the
guidance of the Inspector General, Department of Defense.

*/ Section 7112(b) (7) of the Statute provides that a
bargaining unit shall not include:

‘ any employee primarily engaged in investigation
or audit functions relating to the work of
individuals employed by an agency whose
duties directly affect the internal security of
the agency, but only if the functions are
undertaken to ensure that the duties are
discharged honestly and with integrity.

513
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The Naval Inspector General inspects, investigates, or
inquires into matters of importance concerning fraud, waste,
inefficiency, and related improprieties throughout the
Navy. However, the Regional Director found that the
internal:audit function performed by the auditors “serves a
primary role of preventing and detecting fraud and illegal "
acts.” Regional Director’s Decision at 3. The Regional
Director found, in this regard, that the auditors are
required to submit copies of all procurement-related fraud
reports and standards of conduct reports to the Naval
Inspector General. In addition, the Regional Director found
that in cases of suspected criminal activity, the auditors
are required to submit a written report of suspected fraud
to the Naval Investigative Service Command (NISC) with a
copy to the activity’s commanding officer or the immediate
superior in command when the commanding officer may be
involved. According to the Regional Director, where such
criminal activity is suspected during the audit,
notification and dissemination of the auditors’ reports are
coordinated with the NISC in order to preclude compromise of
the investigation or destruction and/or alteration of the
evidence.

The Regional Director found that auditors also are
responsible for identifying indicators of fraud sufficient
to warrant recommending an investigation. The Regional
Director noted that the NAS may use investigators from the
NISC on selected audits of areas susceptible to fraudulent
activities, :such as procurement, and found that auditors
assist the NISC in documenting fraud.

citing U.S. Department of Ilabor, Office of Inspector
General, Region I, Boston, Massachusetts, 7 FLRA 834 (1982)
(Department of Labor) and U.S. Small Business Administration,
34 FLRA 392 (1990) (SBA), the Regional Director concluded
that the auditors ”are engaged in investigation and audit
functions relating to the work of individuals employed by
the Navy, and that such functions are encompassed within the
meaning of the section 7112(b)(7) exclusion set forth in the
Statute.” Id. at 4. Specifically, the Regional Director
found, based on the evidence in the record, that “the
claimed auditors are primarily responsible for the conduct
of audits of Department of the Navy programs, contracts, and
operations.” Id. at 5. The Regional Director noted,
however, that although the audits concern agency programs,
7they necessarily include auditing the individuals who
operate these programs.” Id. The Regional Director
concluded, therefore, that “the potential always exists that
a particular audit may result in an investigation of
Activity employees concerning fraud, misuse of funds, or

514
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malfeasance.” JId. The Regional Director found that the
auditors may review employee information, such as information
showing that certain Navy employees were paid for travel

that did not occur.

The Regional Director also found that, in the course
of conducting audit functions related to matters external to
the Navy, an investigation of Navy employees may result.

The Regional Director noted* for example, that an auditor’s
advisory report concerning ccmpetmtlon for aircraft wing
work revealed a violation of Federal law involving an
enplovee who allegedly accepted a bribe in return for
providing a contractor with information.

The Regional Birector concluded that becauss the
auditors are engagad in audit and investigation functions
within the meaning of section 7112(b)(7} of the Statute ‘they
must be excluded from any appropriate unit of employees
undeyr the Statute. Therefore, the Reglcnal Director
dismissed the petition. In reaching his decision, the
Regional Director also found that section 7112{b}(7) of the
Statute Yprecludes a finding that a separate unit of
auditors is appropriate [because] such [a] unit would create
a conflict of interest in that the auditors have the role of
internal policemen wvis a vis Agency employees who may be
représented by the same or another labor organization.” Id.
at n.2 {(emphasis in original). ~The Regional Directoil noted
that there was mo statutory provision for auditors to be
represented by a separate, unaffiliated labor organization.

IITI. Positions of the Parties
A. NFFE

NFFE contends that the legislative history of the
Statute demonstrates that in enacting section 7112(b){(7) of
the Statute, Congress intended to exclude from bargalnlng
units employees who are engaged prlmarxly in an agency’s
audit or investigative functions relating to that agency’s
internal security. Noting the dictionary definition of

#primarily,” NFFE asserts that 7to be ’primarily engaged’ in
a duty must mean that an employee performs that duty more
often and most mmpertantly above all other assigned duties;
that.Ls the employee’s main duty.” NFFE’s Brief at 3.

NEFE contends that the record in this case does not
demonstrate that the auditors’ main duty is to perform
audits relating teo the work of individuals whose duties
directly affect internal security: Rather, acdcording to
NFFE, the emplovees’ *audit functions relating to the work

515
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[} adividuals whose duties directly affect internal

s rity[1” constitute “an occasional ancillary activity,
resulting from their primary duty of performing financial
and program audits.” Id. at 5. In this regard, NFFE
asserts that the vast majority of Activity audits are
program audits and that only a small percentage of the
audits concern internal security functions. Accordingly,
NFFE contends that the employees involved in this case are
eligible for inclusion in a bargaining unit and that the
appropriateness of the proposed region-wide unit must be
decided by the Regional Director. :

B. Activity

The Acthlty asserts that employees proposed for
inclusion in bargaining units may not be included in units
under section 7112(b)(7) of the Statute if: (1) the
employees investigate, audit, or both; (2} the investigations
or audits are related to the work of other agency employees; .
(3) the duties of such other agency employees directly affect
the agency’s internal security; (4) the investigations or
audits are done to ensure that the duties of such other
agency employees are discharged honestly and with integrity;
and (5) the employees proposed for inclusion in a unit are
engaged primarily in such internal investigations, audits, -
or moth. The Activity contends that the record establishes .
t these criteria are met in this case and, therefcore, the
ew, .oyees involved in this case should not be included in a

bargaining unit.

In particular, the Activity asserts that the auditors
perform investigative and audit functions and that these
functions are related to the work of other Navy employees.
The Activity contends that the audits performed by the
auditors primarily concern Navy programs and employees of
these programs and are conducted “to prevent any
mismanagement or fraud by individual [Navy] employees.” .
Activity’s Brief at 8. The Activity asserts that although
the audits are not directed initially at individuals, “they
do evaluate the work of groups of individuals[], and if
nismanagement by one or more individuals is found, such
individual or individuals [are] held accountable . . . .
Id.

n

Further, the Activity contends that ”“[tlhe duties of
the [Navy] employees whose work is audited or investigated
by the . . . auditors directly affect [the Navy’s] internal
security.” Id. The Activity maintains that the audits
evaluate the adegquacy of internal controls and that such
cortrols consist of internal security measures that are used

i
-
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to ensure the safeguarding of assets, the integrity and
reliability of data, and the prevention of fraud, waste, and
abuse. Additionally, the Activity asserts that the internal
audits are performed to determine if agency personnel -are -
performing their duties with honesty and integrity.

With respect to the last criterion set forth above,
the Activity maintains that the auditors ”are engaged
primarily in internal audits[,]” including performance and
program audits. Id. at 11. According to the Activity, the
auditors ”primarily audit [Navy] programs and the employees
who run these programs, and such audits may uncover employee
fraud, misuse of funds, or malfeasance.” Id. The Activity
notes that in pPepartment of Labor the Authority held that
other auditors met the “primarily engaged in” test when they
primarily conducted internal audits.

Finally, the Activity asserts that the proposed
bargaining unit is inappropriate ”because a union [sic] of
. . auditors could affect the internal security of the”
[Navy] by creating a conflict of interest for . . . auditors
in performing functions that relate to the honesty and
integrity with which other [Navy] employees conduct their

work. This conflict arises because of the . . . auditors’
reole of internal policemen . . . vis-a-vis [Navy] employees.”
Id.

Iv. Analvsis and Conclusions

For the following reasons, we conclude that the
auditors in this case meet the criteria of section
7112(b) (7) of the Statute. Therefore, the auditors must be
excluded from any appropriate unit of employees under the
Statute and we will dismiss the Union’s petition.

Section 7112(b) (7) of the Statute provides that
employees cannot be included in any appropriate unit if they
are primarily engaged in investigation or audit functions
relating to the work of individuals employed by the agency
whose duties directly affect the internal security of the
agency, as long as the functions are undertaken to ensure
that those duties are discharged honestly and with integrity.
See generally SBA, 34 FLRA at 4060-02. In essence, NFFE
argues that the exclusion set forth in section 7112(b) (7)
does not apply to the claimed auditors because their primary
duty is to perform financial and program audits and only a
small percentage of the audits performed by them concerns
audits of individuals whose duties directly affect internal
security. Therefore, according to NFFE, the claimed
auditors should not be excluded from an appropriate unit on
the basis of section 7112(b)(7) of the Statute. We disagree.
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Section 7112(b) (7) of the Statute excludes from any
appropriate unit employees who are primarily engaged in
investigation or audit functions ”relating to the work of”
individuals whose duties directly affect the agency’s
internal security, but only if those functions are
undertaken to ensure that the duties are discharged honestly
and with integrity. In this case, it is clear that, in
auditing the operation of the Navy’s programs, the auditors
are reviewing the work of the individuals whose duties ;
invelve the implementation of Navy programs. Therefore, the
fact that only a small percentage of the audits performed by
the auditors in this case actually results in investigations
or audits of Navy employees whose duties directly affect the
Navy’s internal security does not mean that section
7112(b) (7) of the Statute is not dispositive -of the unit
status of those auditors. Rather, the proper inguiry is
whether the claimed auditors are primarily engaged in
investigation or audit functions ”relating to the work of”
individuals whose duties directly affect the Navy’s internal
security, as long as those functions are undertaken to
ensure that the duties are discharged honestly and with
integrity.

Interpreting section 7112(b)(7) in this manner, we
find that the record in this case supports the Regional
Director’s conclusion that the claimed auditors should be
excluded from any appropriate unit of employees under the
Statute. Based on the record, we find that the auditors in
this case are primarily involved in auditing or investigating
programs, activities, systems, and functions of the Navy
regarding, among other things, the extent of complian¢e with
policies, procedures, laws, and regulations, the safeguarding
of assets, and the ”adequacy of internal controls{.]” -
Transcript at 68. The phrase “internal controls” refers to
7the procedures and policies . . . as well as organizational
structure that management has in place to ensure the
safequarding of assets, the integrity . . . of data, and to
be able to prevent fraud, waste or abuse.” Id. at 7s.
Auditors are required in every audit that they perform to
monitor compliance with those internal controls so as to
protect agency assets and to detect possible fraud, waste or
abuse. Id. at 66, 68, 71, and 72. In performing these
audits or investigations, the auditors review the work
product of the employees who implement those programs,
activities, systems, and functions; for example, the.
auditors review financial statements, contracts, and other
documents prepared by employees as a part of their duties.
Id. at 74.

We conclude, therefore, based on the record, that the
auditors in this case are primarily engaged in financial and

518
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program audits relating to the work of individuals employed
by the Navy whose duties directly affect the Navy’s internal
security and that the audits are undertaken to ensure that
those individuals perform their duties with honesty and
integrity. Specifically, because the audits are designed to
detect possible fraud, waste, and abuse in the work
performed by Navy enmployees whose duties directly affect the
Navy‘s internal security, we find that the audits are .~
undertaken to ensure that the work of those Navy employees
is performed with honesty and integrity. Consequently, we
find that the auditors sought by the Union in this case meet
the criteria of section 7112(b) (7) of the Statute. Inasmuch
as section 7112(b) (7) of the Statute provides that no unit
shall be determined to be dppropriate if it includes
employees who meet the criteria. set forth therein, we agree
with the Regional Director’s conclusion that the auditors do
not constitute an appropriate unit. See Department of
Laboy, 7 FLRA at 835 (finding that section 7112(b)(7) of the
Statute applied to auditors who were “responsible for the
conduct of audits of Department of Labor programs and the
employees who run these programs, potentially auditing to
uncover employee fraud, misuse of funds, or malfeasance”}.

v. Order

The petition is dismissed.
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40 FLRA No. 110

FEDERAL LABOR RELATIONS AUTHORITY
WABHINGTON, D.C.

NATIONAIL LABOR RELATIONS BOARD
{Agency/Petitioner)

and

NATIONAL LABOR RELATIONS BOARD UNION
{Labor Organization)

3-CU=-00022

ORDER DENYING APPLICATION FOR REVIEW

May 31, 1891

Before Chairman McKee and Members Talkin and Armendariz.
I. Statement of the Case

This case is before the Authority on an application
for review filed by the National Labor Relations Board Union
{the Unién) under section 2422.17(a) of the Authority’s
Rules and Regulatlons‘ In his Decision and Order On
Petition For Clarification of Unit, the Regichal Director
found that the recognized bargalnlng unit should be
clarified by excluding all employees in the Agency’s 0ffice
of anpector General on the grounds that they are engaged in
investigation and audit functions within the meaning of
section 7112(b) (7)) of the Statute.

The Union seeks review of the Regional Director’s
decision. The Agency did not file an opposition to the
Union’s application for review. For the reasons discussed
below, we find that the Union has not established any basis
for review of the Regional Director’s Decision and Order.
Accordingly, we deny the application for review.

II. Regional Director’s Decision

Since 1969, the Union has been the exclusive
representative of a bargaining unit of all nonprofessional

1249



122

amployees “under the jurisdiction of the General Counsel on
s or her Headquarters staff.” Regional Director’s
:cision at 1. Following the establishment of the positions
of Staff Assistant and of Secretary to the Inspector
General, the Agency filed a petiticn seeklng to clarify the
bargaining unit to exclude all employees in the Office of
Inspector General.

The parties stipulated as to the duties performed by
the Staff Assistant and the Secretary. The parties also
stipulated that *all employees of the Office of Inspector
General, including the Staff Assistant and the Secretary to
the Inspeﬂtor General positions . . . should be excluded
from any Agency bargaining unit in which they would
otherwise be included because they are engaged in
1nvest1gat10n and audit functions within the meaning of
section 7112(b)(7) of the Statute.” Id. at 3.

Although the Union agreed that all employees of the
Office of Inspector General were excludable under section
7112(b) (7) of the Statute, the Union nonetheless argued that
the employees ”should be excluded on the basis that they are
not under the jurisdiction of the General Counsel and,
therefore, do not meet the express terms of the unit
descrlptlan. Id., The Reglonal Director found that:

{1) the position deseriptions and notices of vacancies for
the QQSlthDS of Staff Assistant and Secretary indicated
hat the Chairman of the Agency and the General Counsel
share concurrent jurisdiction over the positions; (2) the
supervisory certifications of the position descriptions were
signed by both the Chairman and the General Counsel; and

(3) the Inspector General indicated that both the Chairman
and the General Counsel share supervision over the Office of
Inspector General.

The Regional Director found that the Staff Assistant
and the Secretary positions, therefore, are “within the
express terms of the unit description”; that is, they Yare
under the jurisdiction of [the] 0ffice of the General
Counsel. Id. at 3-4. The Regional Director concluded that
although the p051tlons are 7under jurisdiction of the
General Counsel, in view of the parties’ agreement that the
staff Assistant and the Secretary to the Inspector General
are engagad in investigation and audit functions within the
meaning of section 7112(b) (7) of the Statute, I find that
they should be excluded from the unit.” Id. at 4. The
Regional Director stated that, absent the filing of an
application for review, he would take appropriate action to
clarify the bargaining unit "by excluding from said unit all
employees in the Office of Inspector General.” Id.
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IIT. The Union’s Application for Review

The Union contends that the Regional Director erred in
finding that the Staff Assistant and the Secretary positions
are under the jurisdiction of the Office of the General
Counsel. The Union contends that ”[{s]uch finding on the
sole issue in this proceeding is ‘prejudicial’ to the
Inspector General Act of 1978, as amended, and congressional
intent, and further is based on a clearly erroneous fact
which also prejudices the rights of the Union.” Application
for Review at 1.

The Union states that the Joint Explanatory Statement
of the Committee of Conference for the Inspector General
Act, which was attached to the parties’ stipulation to the
Regional Director, designates the Chairman of the Agency as
the agency head for purposes of the Inspector General Act.
The Union argues, therefore, that the Regional Director’s
finding that employees of the Inspector General are under
the jurisdiction of the Agency’s General Counsel is clearly
erroneous.

The Union does not dispute the Regional Director’s
finding that the employees of the Inspector General are
engaged in investigation and audit functions within the
meaning of section 7112(b) (7) of the Statute. Rather, the
Union contends that the Regional Director failed to resolve
the issue of what unit such employees would be a part of
#put for their [section] 7112(b) (7) status.” Id.-at 2. The
Union asserts, in essence, that the Regional Director should
have found that the employees of the Inspector General come
under the jurisdiction only of the Chairman of the Agency
and not under the jurisdiction of the General Counsel. The
Union explains that it ”has practical concerns about to whon
the Agency Inspector General reports and, in turn, who is
responsible for the Agency Inspector General’s conduct{.]”
Id. at 3.

Iv. Analysis and Conclusions

We conclude, for the reasons stated below, that no
compelling reasons exist within the meaning of section
2422.17 of the Authority’s Rules and Regulations for
granting the application for review.

The Agency’s petition in this case sought a
determination by the Regional Director that the bargaining
unit in this case be clarified by excluding the employees in
the Office of the Inspector General on the grounds that they
are engaged in investigation and audit functions within the
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meaning of section 7112(b) (7) of the Statute. The Regional
Director granted the requested clarification, based on the
parties’ stlpulatlon that the Inspector General’s employees
are engaged in investigation and audit functions within the
meaning of section 7112(b) (7) of the Statute.

As noted above, the Union does not dispute the
Regional Director’s finding that the Inspector General’s
employees are engaged in investigation and audit functions
within the meaning of section 7112(b) (7) of the Statute.

The Union contends, however, that the Regional Director
should also have determined that the employees of the
Inspector General would be excluded from the bargaining unit
because they are not “under the jurisdiction of the General
Counsel.”

We find that the Union’s application presents no basis
for review of the Regional Director’s decision. Section
7112 (k) provides that where, as here, it is determined that
employees are engaged in investigation and audit functions
within the meaning of subsection (b)(7), no unit shall be
found appropriate that would include such employees. There
is no dispute that the employees of the Inspector General
are engaged in investigation and audit functions within the
meaning of section 7112 (b) (7). Accordingly, they may not be
included in any unit of the Agency’s employees.

As there was no dispute before the Regional Director
that the employees of the Inspector General are engaged in
investigation and audit functions within the meaning of
section 7112(b)(7), the Regional Director properly granted
the Agency’s petition on that basis. Contrary to the
Union’s contention, we find that the Regional Director had
no obligation to determine whether the employees of the
Inspector General would be excluded from the bargaining unit
on any other basis. We find, likewise, that the Authority
has no obligation to make such a determination. In this
regard, we specifically disavow the Regicnal Director’s
finding that the employees of the Inspector General are
under the jurisdiction of the General Counsel. That finding
was unnecessary to his decision on the petition before him.
Moreover, the question of the jurisdiction over the
employees of the Inspector General is a matter covered by
the Inspector General Act of 1978, as amended. Accordingly,
we find that the Regional Director’s decision is not
prejudicial to the Union within the meaning of section
2422.17 of the Authority’s Regulations.

. We conclude, therefore, that the Union’s application
presents no compelling reason for granting review of the
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Regional Director’s decision. Accordingly, we will deny the
application for review.

v Order

The application for review is denied.
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Mr. Glen Nager

Chair, Board of Directors
Office of Compliance

Room LA 200

John Adams Building

110 Second Street, S.E..
Washington, D.C. 20540-1999

Dear Sir:

Thank you very much for the opportunity to review and comment on the proposed rules relating
to Labor-Management issues and their applicability to the House of Representatives, as it applies
to personal offices of Members of this House. I have not. completed a line by line analysis of the
proposed rules, and am confident that some other management oriented organization will review
and comment in detail concerning the specific procedural and recognition sections of the rule. I
have in my prior career developed such rules, and am familiar with their substance and
application.

However, in a very practical sense, the details of such rules and regulations are not as important
as the overall statement being made by having such rules apply to members’ personal offices. In
miy opinion, there is no room for union organization within the personal offices of members of
Congress. The reason there is no room for such organization is both a physical reality - there is
not sufficient privacy in crowded personal offices to conduct confidential business outside of the
involvement of basically all the staff - and a practical reality: employees who must meet a
“political compatibility” tést 10 obtain and retain employment cannot then have an intermediary
represent them (and their views) to their employer.

The “politicat compatibility” test makes personal office employees effectively “at-will”, “At-will”
employess have s direct and personal relationship with the employer upon which their
employment depends. “At-will™ status-is inconsistent with representation in the employer-
employee relationship. I nothing else, whatif (s may be the case in some offices) union
participation is a politically incompatible act? Such logical absurdity makes the rule upon which it
relies unenforceable and in fact a nullity.

When a comprehensive labor agreement is negotiated between employers and employees, in a
very real sense (and in fact in the language of bargaining) the employee becomes a “union
employee”, which is to say, subject to the rules that the union negotiates rather than the rules of:

313 Cannon HOUSE OFFICE BUROING
WASHINGTON, DC 208150519
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Mr. Glen Nager
July 2, 1996
Page 2

the employer. Can union employees then be asked to carry out the interests of their employer, the
Member of Congress, rather that those of the Union? How about when they are inconsistent with
the position of the union - say in the repeal of the Davis-Bacon Act? Are Members then subject to
the participation of unions and union representatives in the deliberation that leads to taking such a
policy position?

Members of executive agencies of the federal government are able to organize in unions in order
to conduct their employer-employee relations. However, this executive agency authorization
excludes the White House, where employees of the Executive Office of the President are not able
to be represented by an employee organization. The reason the White House is excluded is
because having union represented employees involved in the policy formulation that is conducted
at the White House is a potential conflict in the development of policy - a conflict between the
President and his staff is inappropriate, and that is acknowledged in the regulatory scheme.
Similarly, such a conflict in the personal office of the members - where the policy formulation job
is the job of the office - is inappropriate.

There are many practical considerations, as well. I do not believe that the Office of Compliance
wants each office bargaining as to hours, wages and working conditions; however, each Member
does not want some central bureaucracy negotiating on his or her behalf. The level of knowledge,
ability and willingness of each office to participate in bargaining issues, or to administer the
results, varies substantially, and I would not want to delegate the legal obligations of an
employment agreement to 435 members. I can see a whole new level of bureaucratic
administration as a part of the House of Representatives as a result of such regulations.

Please be aware that this office, for one, objects to the potential for union organization in personal
offices of members of the House of Representatives.

Thank you very much for your consideration of these comments.

Sincerely,

C e

John Wm. McCamman
Chief of Staff
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advancing workplace rights, safety & health, and accessibility in the legisiative branch

Office of Congressional Workplace Rights

February 22, 2022
Via: Electronic Mail

Hon. Zoe Lofgren

Committee on House Administration
1309 Longworth House Office Building
Washington, D.C. 20515

Dear Chairperson Lofgren:

1 have received your letter dated February 8, 2022 requesting that the OCWR Board of Directors
(Board) conduct an expeditious review of the regulations adopted by a previous Board in 1996
that were promulgated under section 220(e)(1) of the Congressional Accountability Act (CAA)
[2U.8.C. § 1351(e)(1)] and would govern unionizing and collective bargaining rights in the
personal offices of Members of the House of Representatives or Senators, as well as in
committee, leadership and other enumerated offices.

The Board has conducted a thorough review and now unanimously endorses the regulations
adopted by the 1996 Board and urges Congress to approve these regulations.

As you know, while Congress has not yet approved the Board’s adopted regulations under CAA
section 220(e)(1), Congress did approve the Board’s adopted regulations under CAA section
220(d) that apply to all covered employees, labor representatives, and employing offices not
identified in section 220(e)(2). The section 220(d) regulations are on our website as the
Substantive Regulations on Collective Bargaining and Unionization and can be found here:
https//www.ocwr. gov/wp-content/uploads/202 1/09/final_regulations tmr 19960930.pdf. The
section 220(d) regulations were issued by the Board on October 1, 1996, and became effective
on November 30, 1996. Like the regulations under section 220(e}, the section 220(d) regulations
are required by the CAA to be the same as the comparable FLRA regulations except where good
cause exists for a modification that would be more effective for implementation of the rights and
protections under this section. Consequently, the regulations issued by the Board in 1996 under
section 220(d) closely follow the comparable FLRA regulations. Like the FLRA regulations
upon which these regulations are based, the section 220(d) regulations provide procedures for
resolving all disputes that may arise during organizing and collective bargaining, including
potential exemptions from those rights, in a manner that is both informed and impartial.

The regulations adopted by the Board in 1996 under section 220(e) of the CAA are quite

straightforward. They state that the same regulations that apply to all of the other employees,

labor representatives, and offices in the legislative branch covered by the CAA (the existing
Room LA 200, Adams Building - 110 Second Street, SE - Washington, DC 20540-1999 - ¢/202.724.9250 - {/202.426.1913
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OCWR Regulations on Collective Bargaining and Unionization) will apply to the employees,
labor representatives, and offices listed in section 220(e)(2).

In your letter, you specifically requested that the Board review the 1996 section 220(e) adopted
regulations in light of the changes made by the CAA Reform Act in 2018. Since none of the
Reform Act changes made in 2018 affected section 220 of the CAA, the Board has concluded
that there is no need for any changes to the regulations adopted by the Board in 1996. While the
CAA Reform Act changed the name of the Office of Compliance to the Office of Congressional
Workplace Rights, the Reform Act also provides that “[a]ny reference to the Office of
Compliance in any law, rule, regulation, or other official paper in effect as of such date shall be
considered to refer and apply to the Office of Congressional Workplace Rights.” Pub. L. 115-
397, title I, § 308(d) (Dec. 21, 2018). For this reason, the Board does not believe that it even
needs to propose a technical change to the name of the office in the adopted regulations,

Upon receiving your letter, we circulated it among the majority and minority staff of our
oversight committees in both the House and the Senate and requested comments. We received
comments suggesting that no changes need to be made to the 1996 adopted regulations. We also
received comments suggesting that the Board should carefully review the 1996 adopted
regulations to determine whether technical changes should be made because some office names
have changed and some changes may have been made to the underlying statutes. Although CAA
section 220(e X 2)(H) allows the Board to identify by regulation other Congressional offices that
perform functions comparable to those listed in section 220(e)(2), it is not necessary for the
Board to do so given its conclusion that the same regulations should apply to all offices. While
this analysis would be necessary if the Board adopted special regulations for the Congressional
offices identified in section 220(e)(2), no such special regulations are being proposed.

Regarding the underlying statute, section 220 incorporates specific sections of the Federal
Service Labor Management Relations Statute (FSLMRS). Since 1996, there have been no
significant changes to those sections of the statute that would affect the implementation of
collective bargaining and unionization in the Congressional offices identified in CAA section
220(e)(2).

For these reasons, the Board does not see the need for any technical changes and unanimously
requests that Congress approve the 1996 section 220(e) regulations previously adopted by the
Board so that the Board can formally issue them. A copy of those regulations is attached. As
provided in the CAA, the substantive rights under the FSLMRS made applicable to
Congressional offices do not apply until the section 220(e) regulations are issued.

The Board will be publishing your letter and this response on our website and in the
Congressional Record for public information.

Very respectfully yours,

b @ (/x,gﬂug

Barbara Childs Wallace
Chair of the Board of Directors

Room LA 200, Adams Building - 110 Second Street, SE - Washington, DC 20540-1999 - /202.724.9250 - /202.426.1913
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1996 ADOPTED REGULATIONS

Sec.
2472 Specific regulations regarding certain offices of Congress

2472.1 Purpose and Scope

The regulations contained in this section implement the provisions of chapter 71 as applied by
section 220 of the CAA to covered employees in the following employing offices:

(A) the personal office of any member of the House of Representatives or of any Senator;

®) a standing select, special, permanent, temporary, or other committee of the Senate or
House of Representatives, or a joint committee of Congress;

(C) the Office of the Vice President (as President of the Senate), the office of the President pro
tempore of the Senate, the Office of the Majority Leader of the Senate, the Office of the
Minority Leader of the Senate, the Office of the Majority Whip of the Senate, the Office of
the Minority Whip of the Senate, the Conference of the Majority of the Senate, the
Conference of the Minority of the Senate, the Office of the Secretary of the Conference of the
Majority of the Senate, the Office of the Secretary of the Conference of the Minority of the
Senate, the Office of the Secretary for the Majority of the Senate, the Office of the Secretary
for the Minority of the Senate, the Majority Policy Committee of the Senate, the Minority
Policy Committee of the Senate, and the following offices within the Office of the Secretary
of the Senate: Offices of the Parliamentarian, Bill Clerk, Legistative Clerk, Journal Clerk,
Executive Clerk, Enrolling Clerk, Official Reporters of Debate, Daily Digest, Printing
Services, Captioning Services, and Senate Chief Counsel for Employment;

(D) the Office of the Speaker of the House of Representatives, the Office of the Majority
Leader of the House of Representatives, the Office of the Minority Leader of the House of
Representatives, the Offices of the Chief Deputy Majority Whips, the Offices of the Chief
Deputy Minority Whips, and the following offices within the Office of the Clerk of the House
of Representatives: Offices of Legislative Operations, Official Reporters of Debate, Official
Reporters to Committees, Printing Services, and Legislative Information;

(E) the Office of the Legislative Counsel of the Senate, the Office of the Senate Legal
Counsel, the Office of the Legislative Counsel of the House of Representatives, the Office of
the General Counsel of the House of Representatives, the Office of the Parliamentarian of the
House of Representatives, and the Office of the Law Revision Counsel;

(F) the offices of any caucus or party organization,

(@) the Congressional Budget Office, the Office of Technology Assessment, and the Office of
Compliance; and
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) the Executive Office of the Secretary of the Senate, the Office of Senate Security, the
Senate Disbursing Office, the Administrative Office of the Sergeant at Arms of the Senate,
the Office of the Majority Whip of the House of Representatives, the Office of the Minority
Whip of the House of Representatives, the Office of House Employment Counsel, the
Immediate Office of the Clerk of the House of Representatives, the Immediate Office of the
Chief Administrative Officer of the House of Representatives, the Office of Legislative
Computer Systems of the House of Representatives, the Office of Finance of the House of
Representatives and the Immediate Office of the Sergeant at Arms of the House of
Representatives.

24722 Application of Chapter 71.

(a) The requirements and exemptions of chapter 71 of title 5, United States Code, as made
applicable by section 220 of the CAA, shall apply to covered employees who are employed in
the offices listed in section H2472.1 in the same manner and to the same extent as those
requirements and exemptions are applied to other covered employees.

{(b) The regulations of the Office, as set forth at section 2420-29 and 2470-71, shall apply to the
employing offices listed in section 2472.1, covered employees who are employed in those
offices, and representatives of those employees.
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COMMITTEE ON HOUSE ADMINISTRATION
MARCH 2, 2022 HEARING: “OVERSIGHT OF SECTION 220 OF THE CONGRESSIONAL
ACCOUNTABILITY ACT:
IMPLEMENTING THE RIGHTS OF CONGRESSIONAL STAFF TO COLLECTIVELY
BARGAIN”
MAJORITY QUESTIONS FOR THE RECORD

EDUCATION AND QUTREACH

1. You testified that the Office of Congressional Workplace Rights (OCWR) does not
currently have a handbook or guidance on unionization other than a frequently
asked questions (FAQ) section on your website. Does OCWR have plans to craft a
handbook or other guidance for staff and Members?

Yes. The FAQ recently published on the website is designed to function as a
comprehensive handbook for representation issues and related OCWR procedures. It
provides basic information, but also provides links to regulations, forms, and other
information that is very comprehensive regarding representation petitions. In addition, the
Substantive Regulations on Collective Bargaining and Unionization, also available on the
OCWR website, provide detailed information on the procedures and processes involved
in unionization. As required by the CAA, these substantive regulations are basically the
same as the regulations issued by the Federal Labor Relations Authority (FLRA) for the
provisions of the Federal Service Labor-Management Relations Statute (FSLMRS)
incorporated into Section 220 of the CAA; consequently, most of the guidance provided
by the FLRA is useful for legislative branch employing offices and employees. We plan
to publish another more comprehensive FAQ on the Duty to Bargain and the Scope of
Bargaining that will cover procedures, regulations, and other information regarding
bargaining issues. We will also be updating our live and virtual training programs to
include information on unionization and collective bargaining.

2. What kind of best practices do you recommend for Members who have staff who
want to start a union in their office? What are some examples of potential unfair
labor practices you could envision in a Congressional office environment?

Obviously, Members want to avoid engaging in conduct that might be considered an
unfair labor practice. During organizing campaigns, the most common unfair {abor
practices are those set out in 5 U.S.C. § 7116(a)(1)-(3), which make it unlawful to:

(1) interfere with, restrain, or coerce any employee in the exercise by the
employee of any right under this chapter;

(2) encourage or discourage membership in any labor organization by
discrimination in connection with hiring, tenure, promotion, or other conditions
of employment; or
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(3) sponsor, control, or otherwise assist any labor organization, other than to
furnish, upon request, customary and routine services and facilities if the services
and facilities are also furnished on an impartial basis to other labor organizations
having equivalent status.

Tllegal conduct during organizing campaigns could include:

o Threatening, coercing, disciplining, firing, rewarding or promoting
employee(s) based on their organizing activity.

« Promising any changes in conditions of employment, for engaging or not
engaging in organizing activity.

«  Questioning employees about their support or lack of support for a union.

« Establishing and controlling a “company union.”

+  Recognizing a union after you are notified that another union has filed a valid
election petition. (If your employees are already represented, however, you must
continue to recognize and bargain with the incumbent union — unless it has lost
majority status — even after a rival union files a valid petition.)

« Recognizing, bargaining with, or executing an agreement with a union whose
majority status you helped it obtain through unlawful assistance.

« Engaging in conduct that benefits one union at the expense of another, or that
reasonably tends to coerce employees to support or join a union. (You may,
however, tell your employees that you favor a particular union.)

»  Requiring or encouraging employees to sign dues checkoff authorizations.
(You may, however, give employees dues checkoff authorization forms.)

«  Remitting dues to a union absent a validly executed dues checkoff
authorization.

e Failing to honor a timely revocation of a dues checkoff authorization.

3. Why did OCWR not list unionization as an issue under your biennial section 102b
report also known as OCWR’s recommendations to Congress report? Has OCWR
ever listed unionization as a recommendation in any of your written reports? If not,
why?

Since there may be some confusion in this area, please let me clarify. The Board’s
decision to adopt regulations under Section 220(e) is not a recommendation that Congress
be unionized. The decision to allow unionization in Congress was made by Congress in
1995 when it passed the CAA. Section 220(e)(1) merely requires the Board to adopt
regulations that, absent good cause, must be the same as the unionization regulations
issued by the FLRA. This is what was done in 1996 and this is what the current Board
reviewed again recently. These regulations are mostly procedural: they primarily explain
the procedures used to resolve the issues surrounding unionization and collective
bargaining.

Section 102(b) of the CAA, 2 U.S.C. § 1302(b), requires the Board to biennially submit a
report containing recommendations regarding the applicability of federal workplace
rights, safety and health, and public access laws and regulations to the legislative branch.
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My understanding is that the Board’s 102(b) Reports typically have reported on the status
of regulations when it has adopted new regulations or amended existing regulations in
response to substantive changes in the underlying laws or regulations implementing those
laws, such as when the Board adopted amended regulations in order to implement
changes to the Family and Medical Leave Act provisions of the CAA in 2016 and 2019.
Since 1996, when the predecessor Board adopted the regulations under section 220(e) of
the CAA and transmitted them to Congress with a recommendation that Congress
approve them, there have been no significant intervening changes in the FSLMRS or
associated regulations.

The 1996 Board’s 220(d) regulations were approved by Congress and, once issued,
provided procedures for unionization among many employing offices in the legislative
branch. My understanding is that, since 1996, the Board has never been asked by any
stakeholder to review or reconsider the 220(e) regulations with respect to unionization of
Member offices and Committees. Moreover, until recently, no stakeholder has asked the
Board about the status of the 1996 Board’s 220(e) regulations. When asked, the current
Board merely recommended that the 1996 Board’s 220(e) regulations be approved.

PROCESS AND STRUCTURE

1. Can you describe the process for unionization in a Member’s personal office versus
a Committee?

The basic process is the same, The labor union would need to file a representation
petition specifying who would be in the proposed bargaining unit and show that at least
30% of the proposed bargaining unit members want an election. The showing of interest
can be done confidentially so that the employing office is not told by the OCWR who is
interested in a union election. The only difference for a Committee is that, because
management of Committees is bifurcated by party affiliation, any proposed bargaining
unit might be limited to employees under the same management, which could mean there
would be at least two separate bargaining units, with each limited by party affiliation.

2. Do you have an estimate on how long it would take a personal office to establish a
union? For other legislative branch agencies that have unionized, what has been the
timeline?

The length of time is largely determined by the size of the unit (a larger unit may take
Jonger to reach a 30% showing of interest), the strength of the organizing effort, the
complexity of legal problems identified, and whether or how vigorously an employing
office contests the unionization effort. If there are no issues concerning the showing of
interest, who will be in the bargaining unit, or election procedures, the process for
certifying the labor union as the exclusive representative for the bargaining unit could
happen fairly quickly — perhaps in as little as 30 days after an election petition is filed. On
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the other hand, if all of these issues are litigated using the existing procedures, the
process could take much longer.

Since Rep. Andy Levin introduced H.Res. 915, has OCWR reviewed how they

would possibly handle the volume of offices who want to unionize?

a. What processes would OCWR put in place to ensure timeliness in processing
petitions if presented with a large volume?

Yes, we have reviewed how we would handle an increase in volume. The statute and the
regulations give the OCWR flexibility regarding how to handle petitions. While petitions
are directed to the OCWR Board, the regulations allow the Executive Director to act on
behalf of the Board in certain matters and also allow the use of the General Counsel and
hearing officers to investigate and resolve issues that may arise out of representation
petitions. We are revising our internal procedures to allow for expeditious processing of
petitions by the Executive Director when there are few or no contested issues. This
includes dividing the investigation of contested petitions among staff from the offices of
the Executive Director and General Counsel, with referral to hearing officers when
factual issues need to be resolved, and expeditious review by the OCWR Board of
Directors. Consistent with the goals set forth in our strategic plan, when investigating
petitions, we will encourage parties to resolve pending issues amongst themselves and
narrow the issues that must be resolved by a neutral party through adjudication.

How many employees are employed with the Office of Congressional Workplace

Rights?

a. Is the Executive Director of OCWR in charge of overseeing each petition, and
election up until the certification process?

b. How many union petitions has OCWR been respensible for overseeing from
petition to certification?

There are 31 FTEs in the OCWR. Yes, generally the Executive Director, acting on behalf
of the Board, is in charge of overseeing the petition and certification process. Under the
statute and regulations, the Executive Director can obtain assistance from the General
Counsel and hearing officers to investigate and resolve issues. The OCWR has overseen
approximately twenty petitions from petition to certification.

Does your office have the personnel and resources to handle the high potential case

load of unionization petitions from Congressional offices, committees, and

leadership staff?

a. Is there an estimate on how much additional funding and/or personnel your
office may need to carry out its functions?

b. How soon would it take OCWR to scale up on personnel to cover unionization of
the House Congressional workforce?

If there is a large number of unionization petitions filed at or near the same time, it would
be extremely challenging for the office to handle these expeditiously with existing

4
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personnel and resources, particularly if there are many representation issues that need to
be investigated and resolved. Because there are likely to be renewed unionization efforts
at the beginning of each Congress, funding and personnel would need to be increased to
meet these demands. We have tentatively estimated that we would need another
$500,000.00 in funding and two additional FTEs to adequately handle this increased case
load. We believe that we would need 60 days to scale up on personnel to cover
unionization of the House Congressional workforce.

In what ways can Congress support the needs of OCWR during their increased
capacity if a resolution passes the House?

Congress can encourage management and labor to resolve issues themselves and use
mediation rather than litigation to help settle disputes. While there are times when parties
need an outside neutral party to impose a solution upon them, the keys to good labor-
management relations are often good communication between the parties, understanding
and respect for each party’s position, and a willingness to compromise. Fostering this
attitude will help prevent the OCWR from being overwhelmed with cases demanding
resolution of issues that the parties themselves should be able to address and resolve, and
may lead to more productive and less contentious labor-management relationships,
should employees ultimately choose to be represented by an exclusive bargaining
representative.

In addition, Congress can support the efforts of the OCWR and other legislative branch
offices by adopting the recommendation of the Select Committee on the Modernization
of Congress with respect to delinking OCWR staff pay from Member pay. Currently, the
pay of all OCWR officers (Executive Director, two Deputy Executive Directors, and
General Counsel), as well as OCWR Board members, is linked to Member pay since the
salary cap is determined by the salary of the officers of the Senate and the House (which
in turn is linked to Member pay). To effectively and efficiently implement Section 220,
both Congress and the OCWR will need to recruit and retain experienced attorneys with
both the necessary legal and managerial experience. This may become increasingly
difficult, given the current salary caps that have not been raised over many years.

The CAA provides that, “It shall be unlawful for an employing office to intimidate,
take reprisal against, or otherwise discriminate against, any covered employee
because the covered employee has opposed any practice made unlawful by this
chapter, or because the covered employee has initiated proceedings, made a charge,
or testified, assisted, or participated in any manner in a hearing or other proceeding
under this chapter.” In OCWR’s view, is activity by a covered employee to
advocate for the passage of regulations like those recommended by OCWR under
Section 220 protected activity under this provisien? Is activity by a covered
employee to advecate either for organizing in either in their office specifically or for
House employees to organize in general protected activity under this provision,
absent adoption by the House of any other implementing regulations?
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Since these are questions that may come before me as General Counsel when
investigating unfair labor practice charges and may come before the OCWR Board in a
case, it would be inappropriate for me to answer them. Relevant legal issues that will
need to be resolved include whether advocating for the approval of Section 220(e)
regulations by a covered employee constitutes “opposing any practice made unlawful” by
the CAA or “participating in [an] other proceeding” under the CAA. In deciding these
questions, there would also have to be a determination regarding who is a “covered
employee.” While “any employee of the House of Representatives” is a “covered
employee” within the meaning of Section 101(a)(3) of the CAA, the employees of the
offices listed in Section 220(e)(2) do not have the rights specified in Section 220(a) and
(b) until the effective date of the regulations required by Section 220(e)(1). It is an
unresolved legal issue whether an employee of these offices is a “covered employee”
with respect to the rights provided by Section 220 without the issuance of the
implementing regulations.

The February 22, 2022, FAQ, “Labor-Management Relations in the Legislative
Branch,” states that, “Under the statute, no employee can be forced to join a union.
All employees are free to join, or not join, a union without fear of penalty or
reprisal.” The FAQ also says clearly that “reprisal for engaging in organizing
activity ... constitutes an unfair labor practice (ULP),” which can form the basis of
a ULP charge. In OCWR’s view, under the CAA alone — without House passage of
the regulations recommended by OCWR ~ are House employees who advocate for
organizing activity protected against retaliation or reprisal for engaging in that
activity?

Please see my answer to Question 7. For the reasons specified in this answer, it is an
unresolved legal issue whether, without House passage of the regulations adopted by the
OCWR Board, attempts to seek legal protection for this type of advocacy through the
unfair labor practices process would be successful.

COLLECTIVE BARGAINING

1.

The Congressional Accountability Act (CAA) extends a provision of the Federal
Service Labor-Management Relations Statute stating that a union can bargain over
terms and conditions of employment that are not set by statue. While some federal
employees cannot bargain over their salary, as it is determined by the GS scale,
congressional staff salaries are not set in statue. Therefore, can a union bargain over
staff salaries provided that such bargaining is within the limits of the MRA? Or
would they be barred since salaries come from a budget set by the legislative branch
appropriation bill?

These types of categorical questions are difficult for me to answer, both because they are
questions that may come before the OCWR it its quasi-judicial role and because the

answer to a negotiability question is dependent upon the particular language of a specific
proposal. What I can tell you is how questions of this nature would be decided under the



138

procedures embodied in the regulations. Collective bargaining involves an exchange of
specific proposals. As a general matter, there is no duty to bargain over proposals that are
contrary to law, a government-wide regulation, or an agency rule for which thereis a
compelling need or that would unduly interfere with the exercise of a management right.
Negotiability questions can come before the OCWR in one of three ways. First, a party
can file an unfair labor practice charge if the other party refuses to bargain over a
proposal that it is clearly negotiable. Second, if the parties cannot decide whether a
proposal is negotiable, either party can file a negotiability petition with the OCWR, and
the OCWR Board will determine whether the proposal is negotiable. Finally, if a party
refuses to comply with a provision in a collective bargaining agreement because it is
allegedly contrary to law, regulation, or agency rule, or in conflict with the management
rights granted by statute, the other party may use the grievance procedure in the
collective bargaining agreement or file an unfair labor practice charge, and those
proceedings will eventually determine whether the provision is enforceable.

This being said, there is no referee at the bargaining table telling the parties what they can
and cannot bargain over. A collective bargaining agreement can contain provisions that
may ultimately be found to be unenforceable, but the issue of enforceability may never
arise because both parties abide by the agreement. When a labor union makes a proposal
it will usually consider whether it can compel management to bargain overit (i.e.,
whether there is a duty to bargain because it is not contrary to law or does not abrogate a
management right) and whether the provision would be enforceable if management
agreed to it. For various reasons, both parties may agree to provisions that may not
ultimately be enforceable,

So, to get back to your question, it is probably accurate to say that there is more
opportunity for a labor union to draft an enforceable proposal relating to salary that is not
contrary to law when there are no relevant laws setting salary scales. While setting salary
is not one of the management rights specifically enumerated in 5 U.S.C. § 7106(a), the
right to determine budget, organization, and number of employees is protected.
Consequently, a proposal relating to salary that unduly interferes with management’s
right to determine budget, organization, or number of employees would not be

negotiable. On the other hand, a proposal relating to salary that involves procedures
which management officials will observe in exercising a management right or appropriate
arrangements for employees adversely affected by the exercise of a management right
would probably be negotiable under 5 U.S.C. § 7106(b)}(2) and (b)(3). In addition, at the
election of management, the parties can negotiate the numbers, types, and grades of
employees or positions assigned to any organizational subdivision, work project, or tour
of duty, or about the technology, methods, and means of performing work. See SU.S.C. §
7106(b)(1).

During the hearing, you stated that staff who decide to unionize cannot collectively
bargain over their at-will status. Does a union prevent staff from collectively
bargaining to reduce working long hours or any provisions in the CAA?



139

For the reasons identified in my answer to the last question, this type of categorical
question is difficult for me to answer because the negotiability of a specific proposal is
dependent upon the language of the proposal. Under 5 U.S.C. § 7106(a)(2)(A),
management has the right, in accordance with applicable laws, to “hire, assign, direct,
layoff, and retain employees in the agency, or to suspend, remove, reduce in grade or pay,
or take other disciplinary action against such employees.” As noted previously, this does
not preclude negotiation over procedures which management officials will observe in
exercising a management right or appropriate arrangements for employees adversely
affected by the exercise of a management right.

So, in answer to your first question, it is possible for the parties to agree to a provision
that contains procedures or appropriate arrangements that may affect the “at will” status
of employees in the sense that management would have to utilize certain procedures and
adhere to certain arrangements when discharging an employee. Existing federal-sector
collective bargaining agreements do contain provisions that are written in such a way that
progressive discipline, advisory panels, or consideration of certain facts and
circumstances are required when deciding upon the appropriate penalty for a workplace
offense, and these provisions have been found to be consistent with the management right
to discipline and discharge employees.

Your second question appears to ask whether the parties can negotiate over the length of
the work day or over provisions covered by the CAA. Under 5 U.S.C. § 7106(b)(1), at the
election of the employing office, the parties can negotiate over the “tour of duty” which is
generally recognized to include hours of work. The parties can also negotiate over
appropriate arrangements for employees who are required to work long hours. When
allowed to do so, parties have reached agreements over such things as core hours, non-
varying work schedules, arrangements regarding the setting or rotation of overtime, flex
schedules, or other methods for guaranteeing a sustainable work schedule. Regarding
your question concerning provisions covered by the CAA, the parties cannot agree to a
provision that would be contrary to the CAA, but they can agree to incorporate the
protections of the CAA into the Collective Bargaining Agreement, thereby allowing use
of the grievance procedure to resolve disputes covered by the CAA such as violations of
overtime and discrimination laws.

. What are some examples of potential unfair labor practices you could envision in a
Congressional office environment?

Please see my answer to question 2 under Education and Outreach for a list of potential
unfair labor practices. Other potential unfair labor practices could include:

o Disciplining or discriminating against an employee because the employee has
filed a complaint, affidavit or petition, or has given information or testimony.
Refusing to consult or negotiate in good faith with a labor organization.

Failing or refusing to cooperate in impasse procedures and impasse decisions.
Failing to participate in arbitration proceedings or comply with arbitration awards
as required by law and the collective bargaining agreement.
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4. When you discussed management roles in committees for unionization purposes you
stated that undoubtedly this would mean senior staff. What is your definition of
senior staff?

Senior staff in this context refers to any staffer who meets the definition of “supervisor”
or “management official” within the meaning of the statute. The OCWR’s Substantive
Regulations on Collective Bargaining and Unionization defines “Supervisor” as an
individual having the authority to “to hire, direct, assign, promote, reward, transfer,
furlough, layof¥, recall, suspend, discipline, or remove employees, to adjust their
grievances, or to effectively recommend such action, if the exercise of the authority is not
merely routine or clerical in nature but requires the consistent exercise of independent
judgment].]” Substantive Regulations at §2421.3(1). This is the same definition provided
in 5 U.S.C. § 7103(a)(10). Our regulations define “Management official” as an
individual whose duties and responsibilities “require or authorize the individual to
formulate, determine, or influence the policies” of the office. Substantive Regulations at
§2421.3(); see also S U.S.C. § 7103(a)(11). Who is senior staff will vary from office to
office. In some Member offices, senior staff might only consist of the Member and the
Staff Director. In other offices, where management decisions regarding conditions of
employment and the policies of the office are disbursed among other staffers, senior staff
would include all who are making these decisions. In addition, it should be noted that
management includes anyone who is a “confidential employee” which means “an
employee who acts in a confidential capacity with respect to an individual who
formulates or effectuates management policies in the field of labor-management
relations.” Substantive Regulations at §2421.3(1); see also 5 U.S.C. § 7103(a)(13). So, for
example, an employee of the office who bargains on behalf of the office during
negotiations would be considered management even if this employee has no managerial
responsibilities, since this individual has access to confidential information about
management’s strategies and bargaining positions.

Respectfully submitted this 18™ day of March, 2022.

Py —

ohn D. Uelmen
General Counsel
Office of Congressional Workplace Rights
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COMMITTEE ON HOUSE ADMINISTRATION

MARCH 2, 2022 HEARING: “OVERSIGHT OF SECTION 220 OF THE CONGRESSIONAL

1.

ACCOUNTABILITY ACT: .
IMPLEMENTING THE RIGHTS OF CONGRESSIONAL STAFF TO COLLECTIVELY
BARGAIN”
MAJORITY QUESTIONS FOR THE RECORD

What information did you rely on to suggest that Members may find trouble terminating
employees, or potentially be forced to create standard schedules for staff? Did you rely
on information about private sector unions or the Executive branch?

Unionization negotiations typically include the number of hours and when
employees will work.

During your time as a congressional staffer were you familiar with the Office of

Compliance, now the Office of Workplace Rights (OCWR)?

a. Ifso, did you ever consult OCWR about any potential concerns over the ability of
Congressional staff to organize and bargain?

Yes, I was aware of the Office of Compliance. As is the case now, staff were not able
to unionize, nor was unionization considered practical, during my time on the Hill

Your testimony suggests that, “the main leverage of a legislative staff union would be
threatening the legislative process.” You suggest that employees would be able to engage
in work slowdowns or “sick outs,” for example. The 1996 Notice of Proposed
Rulemaking issued by OCWR (then OOC) made clear that strikes and slowdowns would
be prohibited. Do you disagree? Do you believe the regulations issued by OCWR
provide insufficient protection against these activities?

I am concerned that unions would use their leverage to influence the legislative
process, particularly when the legislation could impact the unions. I do not believe
the regulations provide protection against unions having undue inflnence over
Members and the legislative process.

Do you have any expertise in employment law or unions in general that help shaped your
testimony?

1 testified as a former congressional staffer who served in the House and Senate for
24 years. I know firsthand the challenges that congressional staff face. I also know
that outside organizations, such as national unions, want to ensure their interests
are considered in the legislative process.
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House Votes To Extend Laws to Hill; Bill Gives
Labor Rights To Congressmnal Staff Senate
Passage Awaited

Cooper, Kenneth J.. The Washington Post {pre-1997 Fulltext); Washmgtnn D.C. [Washmgton, DG
Aug 1994: a01.

£ProQuest dacument ok

ABSTRACT (ABSTRACT)

The [Dick S‘wet‘t}-fchris"(epherShays} bill would skirt the separaiion of powers issue by putting en?orcieme‘m inthe
hands of a new Office of Compliance and the federal.courts. Swett said that the office would function asan Equal
Employment Opportunity Commission for Congress and be more mdependent than exlstmg House'and Senate fair
employment practices commitiees.

The four members who voted-against the bill were Reps William: "BIH Clay (D- Mo) Barbara Rose Collins (D-Mich.),
William D. Ford (D- -Mich.) and Henry B ‘Gonzalez (D-Tex.).

CHART CAPTION: MAKING CONGRESS CONFORM The bill specifies that the followmg laws would apply to
Congress: - Fair Labor Standards Act - Title VIt of the Civil Rights Act of 1964, which prohibits employer
discrimination based on disability of race - Americans With Disabi!itieé Act=Age Discrimination in Employment Act
- Family and Medical Leave Act = Occlipational Safety and Health Act - Federal Labor Managerment Relations Act~
Employee Polygraph Protection Act- Worker Adjustment and Retraining Notiftcatlon Act (piant closing
nmtﬁcatmn) Rehablhtanon Actof 1973

FULL TEXT

Responding to peiitibal pressure from radio talk show hosts, Ross Perot supporters-and freshmen lawmmakers, the

House yesterday. overwhelmingly approved bipartisan legislation that would give employees of Congress the same

rights under labor laws as workers in the private sector. :

Morethan 35,000 employ‘ees of Congress and its support agencies would get the legal right to organize uhions, file

discrimination fawsuits and work in safe environments under legislation to:make 10 labor laws fully applicable to

the legislative branch. The House passed the bill, 427 to 4, and sent it to the Senate; where supporters-expect

passage déspite resistance from some senior members.

"What's good for the country sught 1o be good for the government,” deciared Rep D:ck Swett (D-N.H. ) who

cosponsored the bill with Rep. Christopher Shays (R-Conn.).

Congress has atleast pama{ly exemnpted itself from the 10 laws - mciudmg the Fair Labor Standards Act of 1838,

the Civil Rights Act of 1964 and the Occuipational Safety and Health Actof 1970 <10 a\roqdpuhtlcaily inspired

enforcernent actions frdm executive brarich agenciesin violation of the coristitutional eparation of powers‘

But constitutional arguments have not mpressed congressional critics such astalk show hosts and members of

Perot's United We Stand Amenca who argue that the exemptions symbohze Congress S arrogance and explain its
alleged insensitivity.to requlatory burdens imposed on‘business. Congressional compliarice with labor laws was

one of the few proposals Democratrc a5 well as'Republican Hotse freshmen endorsed lastyear in thelr separate

reform packages:

In recent yaars; the Houge and Senate have taken steps toward giving their workers more fights but naither has

voted on legislation to grant employee protections-under as many laws.

The political appeal of the compliance legislation, formally knowr as the Congressional Accountability Act, has

,.Eii‘;l(%g@@;
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grown soobvious:this election year that Rep: Lee H. Hamilton (D:ind.)} last month predicted that no one would vote
against the bill. Hamilton; who 'was chairman afthe Joint Comm:ttee on the Orgamzatmn of Congress, worriéd that
other reforms the bipattisan pariel favored: would gonowhere without the comphance bill as a"sweetener inthe
package: . : :
The Swen -Shays bl would skirt the‘separation of powers:issue by puﬁihg enfurcement inthe handsof 2 new-
Office of Compliance and the federal Courts, Swett said that the office wovid functlon asanEqual Emp!nymem
Opportunity Commission for Congress and be more mdependent than existing House ‘and Senate fa;r emmoymem
practices committees.
Aggrieved empinyees couid ftle tawsuits directly in federal dlstnct court or after a three-step admm«stratmn
procedure, with the .S, Court of Appeals for the Federal Circuit here, which' handkes appeais fmm the Merit
Systems Protection Board-and other specialized government cases. :
Currently, House eimployees have no such recourse'in the couns but Senate emplcyees can.sue under four antv-
digcrimination laws covering race, sex, age and: dnsabxhty claims. I
House Spgaker Thomas'S: Fofey (D Wash.) said the legislation represems some treadmg on: the principte of -
separation of powers” but was acceptable because "it indicates Congress is determmeé to apply to diself the laws
we applyto the private sector in every possible way that is relevant and ¢mportant "
Congress has areputation of being & workplace where employees who believed they had suffered discrimination
or unfair. treatment did rot dare or hother to complain because they coulc{ not prevail: Qfﬁce staff feared merely
making a formal complaint would make it impossible to get another job or Capitol Hill, and recéntly established
grievance procedures rarely have beer used: The frequency of arbitrary treatment has caused some ‘emp!oyees to
call Congress “the last plantation.”
The compliance Iegls!anon, it enacted into law, would prcbably have mure :mpact on the blue« col(ar workers who
maintain and secure the Capitol complex than the college-educated congress;onal aides.
Alocal Tabor leader who represents. 164 workers in House restaurants, which a private contractor operates;
predicted that Capitol Police officers, House Post Office employees and ether blue-collar workers wouki form
unions to bargain on their behalf. o

"If they-get that {right}, there's gomg to be a mass attempt to organize on the Hill,"said Minor Christian, presndem
of Local 32 of the Food and Beverage Workers Union. "We're the ohly union up there right how."
Christian sugges{ed enacting the egxsiation would end the influence of pnlitrca! patranage - a!reedy on‘its:way-out
- and protect-workers from arb;trary demands. "They can't say, You re: gomg todoit because Lam acongressman,
" he'said.
Besides the House and'Senate, the compliance leg:slat:on wotld cover the Lrbrary cf Congress; Governmem
Printing Dfﬁce General Accounting Office, Architect of the Capltol Oiftce of: Technoiogy Assessmentand other
legislative agencxes
The four mermbers who voted agamst the bill were Reps: William "Bill” Clay (D‘MO ) Barbara~Rose Coﬂms {D-Mich; ),
William D Ford (D-Mich.) and Henry B. Gonzalez (D-Tex.). :
"I'm sick and tired of them bashing the Congress,” said Collins: 'We work hard; and they keep: bnngmg up bills like
we'reloafers or pikers or feeding at the trough. 'ny just tired of it."
{Hlustration
CHART CAPTION: MAKING CONGRESS CONFORM The bill specifies that the following laws would apply to
Congress: - Fair Labor Standards Act - Title Vil of the Civil Rights‘Act of 1864, which prohibits employer
discrimination basad ori disability or race - Amencans With Disabilities Act -~ Age Discrimination in Employment Act
= Family and Medscal Leave Act- Ocoupational Safety and Health Act+ - Federal Labor Management Relations Act -
Employee Polygraph' Prctectxun Act- kWO\'k&{ Adjustment and Retraining Notification Act (plant closing
notification) = Rehabilitation Act 6f 1973
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CONGRESSIONAL ACCOUNTABILITY ACT OF 1995

SUMMARY

In the first two weeks of the 104th Congress, the House and Senate
completed action on the Congressional Accountability Act of 1995 (CAA) (Pub.
L. No. 104-1, 109 Stat. 3) and sent the measure to President Clinton, who
quickly signed the bill into law. The act applies eleven civil rights, labor, and
workplace laws to employees of the legislative branch of the federal government,
and establishes remedies and procedures for aggrieved employees in instances
of violations of the laws. Some of the eleven laws had previously been extended
to certain employees of the legislative branch, but the CAA expanded the scope
of employees covered by the laws and granted, as specified in the act, a right of
judicial review to all covered employees. Enforcement authority under the CAA
is vested in the Office of Compliance, to be headed by a five-member Board of
Directors.

This report provides an overview of the CAA, the Office of Compliance, the
administrative and judicial dispute-resolution procedures under the act, and the
provisions of the laws applied to the legislative branch.

The CAA states that “the following laws shall apply, as prescribed by this
Act, to the legislative branch of the Federal Government": Fair Labor Standards
Act of 1938; Title VI of the Civil Rights Act of 1964; Americans with
Dissabilities Act of 1990; Age Discrimination in Employment Act of 1967; Family
and Medical Leave Act of 1993; Occupational Safety and Health Act of 1970;
Chapter 71 of Title 5, U.S, Code (relating to federal service labor-management
relations); Employee Polygraph Protection Act of 1988; Worker Adjustment and
Retraining Notification Act; Rehabilitation Act of 1973; and Chapter 43 of title
38, U.S. Code (relating to veterans’ employment and reemployment). The act
also calls for a study by the Board of provisions of federal law relating to the
terms and conditions of employment and access to public services and
accommodations. The Board is to.recommend to Congress whether provisions
that are inapplicable to the legislative branch should be amended to encompass
the legislative branch.

The rights under the various laws extended to the legislative branch become
effective one year after the date of enactment of the CAA (i.e., January 23,
1996), except the Federal Labor-Management Relations Statute, which becomes
effective on October 1, 1996, and the Occupational Safety and Health Act and
the public services and accommodations provisions of the Americans with
Disabilities Act, which betome effective on January 1, 1997. Some of the laws
applied by the CAA were previously extended to the House and Senate, and
transition provisions of the CAA govern the procedure for some claims that may
arise prior to the date that certain laws are applied pursuant to the terms of the
CAA.
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CONGRESSIONAL ACCOUNTABILITY ACT OF 1995

INTRODUCTION

In the first two weeks of the 104th Congress, the House and Senate
completed action on the Congressional Accountability Act of 1995 (CAA) and
sent the measure to President Clinton, who quickly signed the bill into law.!
The act applies eleven civil rights, labor, and workplace laws to employees of the
legislative branch of the federal government,? and establishes remedies and
procedures for aggrieved employees in instances of violations of the laws.

Some of the eleven laws had previously been extended to certain employees
of the legislative branch, but the CAA expanded the scope of employees covered
by the laws and granted, as specified in the act, a right of judicial review to all
covered employees. Enforcement authority under the CAA is vested in the
Office of Compliance (Office), to be headed by a five-member Board of Directors
(Board).

This report provides an overview of the CAA, the Office, the administrative
and judicial dispute-resolution procedures under the act, and the provisions of
the laws applied to the legislative branch.

LAWS APPLIED

The CAA states that "the following laws shall apply, as prescribed by this
Act, to the legislative branch of the Federal Government™

t S. 2, 104th Cong., Pub. L. No. 104-1, 109 Stat. 8 (1995). The measure was
approved by the President on January 23, 1995. In order to obtain prompt passage, the
legislation was not referred to committee in either the House or the Senate, and thus the
legislative history is limited to the floor debate in both chambers. Howsver, Senator
Grassley, the bill’s sponsor, inserted in the Congressional Record a detailed section-by-
section analysis of the measure which not only summarizes the bill but offers guidance
on its intended interpretation. 141 Cong. Rec, $622-31 (daily ed. Jan. 9, 1996)(hereafter,
Grassley section-by-section analysis]. Senator Roth, the chairman of the Senate
Governmental Affairs Committee, which has jurisdiction over such measures, explained
that 8. 2 was a "modified version” of H.R. 4822, 103rd Cong., as reported by the
Governmental Affairs Committee (S. Rept. No. 103-397, 103rd Cong., 2d Sess. (1994)).
141 Cong. Ree. S476 (daily ed. Jan, 5, 1995). -

2 Section 505 of the CAA calls for a study by the Judicial Conference of the
United States on the application of the same laws to the judicial branch of the federal
government.
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Fair Labor Standards Act of 1938 (FLSA)

Title VII of the Civil Rights Act of 1964

Americans with Disabilities Act of 1990 (ADA)

Age Discrimination in Employment Act of 1967 (ADEA)

Family and Medical Leave Act of 1993 (FMLA)

Qceupational Safety and Health Act of 1970 (OSHA)

Chapter 71 of Title 5, U.8. Code (relating to federal service labor-
management relations)

Employee Polygraph Protection Act of 1988 (EPPA)

Worker Adjustment and Retraining Notification Act (WARN)
Rehabilitation Act of 1973

Chapter 43 of title 38, U.S. Code (relating to veterans’ employment
and reemployment)®

0 ¢ 0000

L K B N

The act also ealls for a study by the Board of provisions of federal law relating
to the terms and conditions of employment and access to public services and
accommodations. The Board is to recommend to Congress whether provisions
that are inapplicable to the legislative branch should be amended to encompass
the legislative branch.!

EFFECTIVE DATE

The rights under the various laws extended to the legislative branch become
effective one year after the date of enactment of the CAA? (i.e., January 23,
1996), except the Federal Labor-Management Relations Statute, which becomes
effective on October 1, 1996,° and OSHA’ and the public services and
accommodations provisions of the ADA,® which become effective on January 1,

3 CAA, § 102(a).

4 Id., § 102(b). The Grassley section-by-section analysis, supra note 1, 141 Cong.
Rec. at 5628, explains: “Thus, the Board will review laws already in existence at the time
of enactment that are not addressed or fully addressed by this act, and will, in the future
consider as well legislation enacted after the enactment of this act.”

8 CAA, §§ 20/1(d), 202(e)(1), 208(d)(1), 204(d)(1), 206(d)(1), 206(d)(1).

8 Id., § 220(f)(1). Regulations to be adopted to implement the Federal Labor-
Management Relations Statute are to determine whether employees in certain offices
(listed in § 220(e)(2)) are excluded from coverage because of a conflict of interest or
because of Congress’ constitutional responsibilities. Id., § 220(s). With respect to
covered employees in such offices, rights, protections, and remedies under the Federal
Labor-Management Relations Statute shall be effective on the effective date of
implementing regulations. Id., § 220(6(2).

1 1d., § 216(g)(1).

8 Id., § 210(h)(1).
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1997° Some of the laws applied by the CAA were previously extended to the
House and Senate,’® and transition provisions of the CAA govern the
procedure for some claims that may arise prior to the date that certain laws are
applied pursuant to the terms of the CAA.!!

COVERED ENTITIES

Section 102(a) of the act states that the laws enumerated sbove "shall
apply, as prescribed by this act, to the legislative branch of the Federal
Government...." Title II details the rights, protections and remedies extended
under the various laws to legislative branch employees. To determine the
entities and employees subject to a particular law, it is necessary to consult the
section in Txtle II of the act that governs the terms of the application of that
law,

In delineating the scope of coverage, the provisions of Title II extending the
laws to legislative branch entities refer repeatedly to "covered employees." That
term means any employee!? of the House of Representatives, the Senate, the
Capitol Guide Service, the Capitol Police, the Congressional Budget Office, the

8 With regard to the General Accounting Office (GAQ), the Government Printing
Office (GPO), and the Library of Congress, a number of the laws applied by the CAA
become effective one year after the transmission to Congress of a study, mandated by §
230 of the act, of the application of the various laws to these instrumentalities. See, eg.,
CAA, § 215(g)(2). The application of the laws pursuant to the CAA to GAO, GPO, and
the Library of Congress is beyond the scope of this report. See note 17, infra.

1 For an overview of the application of workplace laws to Congress prior to
enactment of the CAA, see Congress’ Exemption from Selected Major Legislation: A
Legal Analysis, CRS Rept. No. 92-294 (Mar. 19, 1992).

1 CAA, §506(a). See alsoid., § 506(b)(transition provisions for employees of the
Architect of the Capitol); § 506(0)(ttansitxon provision relatmg to matters other than
employment under § 509 of the ADA).

2 "Employee” is defined to include an applicant for employment and a former
employee, CAA, § 101(4).
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Office of the Architect of the Capitol, the Office of the Attending Physician, the
Office of Compliance,'® or the Office of Technology Assessment.!® In
outlining the scope of coverage, some of the sections in Title II also specifically
provide for the application of the rights, protections, and responsibilities under
certain laws to "employing offices,"! a term with a fizxed meaning under the
CAA' but which is specifically broadened by some sections of the act to include
additional entities in the legislative branch."

OFFICE OF COMPLIANCE
OFFICE ESTABLISHED

The act establishes the Office of Compliance "as an iﬁdependent office
within the legislative branch of the Federal Government....""? The Office is to

18 See text accompanying note 18, infra.

4 CAA, § 101(3). The universe encompassed by the term "covered employees®
may be narrowed by other provisions of the CAA and by regulations to be adopted by the
Board, Seaid., § 203(a)(2){(excluding interns from coverage under FLSA); § 220(e)(Board
to issue regulations on manner and extent to which provisions of chapter 71 of Title 5,
U.8. Code, relating to federal service labor-management relations, are to apply to covered
employees in specified offices),

1o See, e.g., CAA, § 220(a), relating to federal service labor-management relations.
Rights under the public services and accommodations provisions of the ADA are not
limited to employees. Accordingly, the coverage of such provisions encompasses specified
offices and entities, and is not limited to "employing offices.” CAA, § 210(a).

18 "Employing office" is defined to include the personal office of a Member of the
House or of a Senator; a House, Senate, or joint committee; "any other office headed by
a person with the final authority to appoint, hire, discharge, and set the terms,
conditions, or privileges of the employment of an employee of the House of
Representatives or the Senate"; the Capitol Guide Board, the Capitol Police Board, the
Congressional Budget Office, the Office of the Architect of the Capitol, the Office of the
Attending Physician, the Office of Compliance, and the Office of Technology Assessment.
Id., § 101(9).

7 See, eg., id., § 206 (for purposes of WARN, "employing office” includes the
GAO and the Library of Congress, and "covered employee® includes employees of these
two instrumentalities). The application of the laws pursuant to the CAA to GAO, GPO,
and the Library of Congress is beyond the scope of this report. Howaever, it is noted that
§ 230 of the act mandates a study by the Administrative Conference of the United States,
to be completed no later than December 31, 1996, of the application of the various laws
to these three support agencies, and the effective date of certain laws applied to these
entities is delayed until one year after the study is transmitted to Congress. See, eg., §
215(g)(2)(OSHA provisions shall be effective with respect to GAO and the Library of
Congress one year after study is transmitted to Congress).

18 CAA, §301(a). Section 225(F)(3) expressly declares that the CAA is "not to be
construed to authorize enforcement by the executive branch of this Act.”



154

CRS-5

be open for business not later than one year after the date of enactment of the
CAA®

BOARD OF DIRECTORS

The Office is to be headed by a five-member Board of Directors, consisting
of five individuals appointed jointly by the Speaker of the House, the Mgjority
Leader of the Senate, and the Minority Leaders of the House and the Senate.
Appointments of the first five members of the Board are to be completed not
later than 90 days after the date of enactment.® Board members are to be
selected "without regard to political affiliation and solely on the basis of fitness
to perform the duties of the Office,” and are to have training or experience in
the application of rights under at least one of the laws applied to the legislative
branch by the CAA#!

Board members will generally serve one five-year term, but of the members
first appointed to the board, one shall have a term of three years and two shall
have a term of four years.® A Board member may be removed from office by
a majority decision of the appointing authorities, but only for specified cause.®

FUNCTIONS

In addition to its principal function of enforcing the laws, the Office is also
directed to (a) carry out an educational program for Members, other employing
authorities of the legislative branch, and employees, with regard to the
provisions of laws applied to the legislative branch and (b) compile and publish
statistics on the use of the Office by covered employees.*

STAFF

The Chair of the Board, subject to Board approval, is to appoint, and may
remove, the executive director,”® a deputy executive director for the Senate,®

¥ I, § 801G),

© Id,§301().

2 14, § 301(d)(D).

2 Id., § 801(e).

28 Id., § 30L(D.

#u Id., § 301(h).

% Id., § 802(a). The executive director is the chief operating officer of the Office
and, except as otherwise specified in the act, is to carry out all of the responsibilities of

the Office under the act. Id., § 302(a)(4). The first executive director is to be appointed
no later than 90 days after the initial appointment of the Board. Id., § 302(a)1).
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and a deputy executive director for the House.”” The Chair is also to appoint,
subject to Board approval, the general counsel.?8

PROCEDURAL RULES

The executive director shall, subject to Board approval, adopt rules
governing the procedures of the Office, including the procedures of hearing
officers, which shall be submitted for publication in the Congressional Record.
The procedural rules may be amended in the same manner.”

SUBSTANTIVE REGULATIONS

The Board is to adopt for the implementation of the act® three separate

28(,, continued)
28 Id., § 302(b).

LU A

% Id, § 802(c). Although § 802(c)(6)(A) provides for removal of the general
counsel by the Chair for cause, a question as to removal authority is raised by the
language of § 302(c)(6)(B), which seems to contemplate removal of the general counsel
by the Speaker and the President pro tempore of the Senate.

z Id., § 803(a).

80 All of the sections of Title II of the act which extend statutory provisions to
the legislative branch, except § 201 (relating to rights and protections under the Civil
Rights Act of 1964, the ADEA, the Rehabilitation Act, and title I of the ADA), direct the
Board to issue regulations "to implement the rights and protections” conferred by those
sections. Id., §8 202(d), 203(c), 204(c), 205(c), 206(c), 210(e), 215(d), 220(d). The
language in § 204(c), relating to the implementation of the Employee Polygraph
Protection Act, is typical of that found in the various sections directing the Board to issue
implementing regulations:

. (1) In general.--The Board shall, pursuant to section 304, issue
regulations to implement this section.

(2) Agency regulations. The regulations issued under
paragraph (1) shall be the same as substantive regulations
promulgated by the Secretary of Labor to implement the statutory
provisions referred to in subsections (a) and (b) except insofar as
the Board may determine, for good cause shown and stated together
with the regulation, that a modification of such regulations would
be more effective for the implementation of the rights and
protections under this section.

Although § 201 does not direct the Board to issue regulations for the implementation of
the employment provisions of the civil rights laws applied pursuant to the CAA, the act
would not seem to preclude the Board from promulgating such regulations pursuant to

(continued...)
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bodies of substantive regulations, which shall apply to (a) the Senate and
employees of the Senate; (b) the House and employees of the House; and (c) all
other covered employees and employing offices.® Regulations that are
applicable to either House may be approved by that House by simple resolution
or by Congress by concurrent resolution or by joint resolution. Regulations
applicable to other covered employees may be approved by Congress by
concurrent resolution or by joint resolution.™ Regulations approved by a joint
resolution have the force and effect of law.®® After regulations have been
approved, they are to be submitted by the Board to the Speaker and the
President pro tempore of the Senate for publication in the Congressional
Record. Regulations are deemed to be issued on the date on which they are
published in the Record, and become effective not less than 60 days after they
have been issued.™

39(...continued) _
the specified procedure for the issuance of substantive regulations. See id., § 304. This
interpretation finds support in the legislative history of the act. 141 Cong. Rec. H264
(daily ed. Jan. 17, 1995)(remarks of Rep. Goodling).

Representative Shays compared the CAA, which applies the various workplace laws
directly to the legislative branch, with the version of the Accountability Act passed by the
House in the 103rd Congress, which gave the Office of Compliance a greater role in the
implementation of the laws. 141 Cong. Rec. H270 (daily ed. Jan. 17, 1995). For the
rulemaking authority of the Office under the 103rd Congress legislation, see H.R. 4822,
103rd Cong., § 5(c). The more limited role of regulations in applying the laws under the
legislation enacted by the 104th Congress is evidenced in the language, such as that
quoted above from § 204(c) of the CAA, dictating that regulations governing the
legislative branch are generally to be the same as substantive regulations adopted by the
executive branch.

31 CAA, § 304(a).
2 Id., § 304(c)1).

& Id., § 304(c)(5). Under § 409, if a regulation that has been approved by joint
regolution is the subject of judicial review, it may be challenged only on constitutional
grounds. A regulation that has nof been approved by joint resolution could be challenged
not only on constitutional grounds but also on the ground that it is inconsistent with the
underlying law applied to Congress pursuant to the CAA. See Grassley section-by-section
analysis, supra note 1, at S630.

a Id,, § 304(d). In any hearing before a hearing officer, in any appeal to the
Board, or in a judicial proceeding under the act (sither a trial de novo or an appeal to the
Court of Appeals for the Federal Circuit), if the Board has not issued a regulation on a
matter for which the act "requires & regulation to be issued, the hearing officer, Board,
or court..is to apply, to the extont necessary and appropriate, the most relevant
substantive executive agency regulation promulgated to implement the statutory
provision at issue in the proceeding.” Id., § 411. (This section requiring the application
of executive branch regulations does not apply to a proceeding to enforce the federal
service labor-management relations provisions with respect to specified offices. Id.)

{continued...)
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ADMINISTRATIVE AND JUDICIAL DISPUTE-RESOLUTION
PROCEDURES

The procedure for consideration of alleged violations of the laws applied
pursuant to the CAA consists of several steps, and the process depends in part
upon an election to be made by a covered employee after completing the first
two steps. The procedure outlined below applies to all the laws extended by
virtue of the CAA except OSHA, the Federal Labor-Management Relations
Statute, and the public services and accommodations provisions of the ADA.%
The procedure established by the CAA for enforcement of those laws is reviewed
separately.?®

COUNSELING

A covered employee who alleges a violation of a statutory right begins a
proceeding by making a request, within 180 days of the alleged violation, for
counseling by the Office. During a 30-day counseling period, the Office is to
provide the employee with all relevant information with regard to his rights.%

MEDIATION

. No later than fifteen days after the employee receives written notification
from the Office of the end of the counseling period, the employee is to file a
request for mediation with the Office. During a 80-day period, the mediation
process is to include meetings with the parties separately or jointly in an effort
to resolve the dispute between the emplayee and the employing office.®

ELECTION OF PROCEEDING

No sooner than 30 days after the employee receives written notification
from the Office of the end of the mediation period, but no later than 90 days
after receipt of such notice, the employee may elect to pursue either of two
procedural paths. The first path (hereafter, "administrative proceeding”)
involves the filing of a formal complaint with the Office by the employee, an
administrative hearing, Board review and, finally, judicial review in the U.S.
Court of Appeals for the Federal Circuit. The second path (hereafter, “civil

34(,, continued)
Similarly, if in a judicial proceeding a court determmes that a regulation issued under the
CAA is invalid, the court is to apply "to the extent necessary and appropriate” the most
relevant executive agency regulation. Id. § 409.

36 Id., § 401.
38 See notes 50-56 and accompanying text, infra.
5 CAA §402.

8 14, §403.
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action") involves the filing of a civil action in U.S. district court.®® Both paths
are explained in more detall below.

ADMINISTRATIVE PROCEEDING

Under the first path, the employee may, upon the completion of mediation,
file a complaint with the Office. The respondent to the complaint is to be the
employing office involved in the violation or in which the violation is alleged to
have occurred.*® An independent hearing officer is to be appointed by the
executive director to consider the complaint and render a decision.? A claim
that is found to be frivolous or that fails to states a claim upon which relief may
be granted is subject to dismissal by the hearing officer.? The hearing is to
be conducted in closed session on the record by the hearing officer and is
generally to be conducted in accordance with the procedures established in &
U.8.C. §§ 6554-6567. The hearing is to commence within 60 days after the filing
of the complaxnt except that the Office may, for good cause, extend the time for
commencing a hearing by up to 80 days.*®

The hesring officer is to issue a written decision no later than 90 days after
the conclusion of the hearing. The decision is to contain, inter clia, a
determination of whether a violation occurred, and order such remedies as are
appropriate under the CAA 4

38 14, 8§ 401(8), 404. The Grassley section-by-section analysis, supra note 1, at
$8631, addressed a major differonce between the two paths:

A principal - distinction between the administrative dispute
resolution proceedings conducted under this act and the proceedings
in district court authorized under section 408 is the confidentiality
of the administrative proceedings. Under...[§ 416], all counseling,
mediation, and hearings are confidential. The record developed in
the hearing and the decisions of hearing officers and the board may
be made public only for purposes of judicial review under section
407. This requirement of confidentiality does not preclude the
Executive Director from disclosing to committees of Congress
information sought; however, such information shall remain subject
to the confidentiality requiroments of [§ 416]....

0 CAA, § 405(a).
4 1d, § 405().
2 Id,$4050).
8 Id., § 405(d).
“4 Id, §405().
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Any party aggrieved by the decision of a hearing officer may file a petition
for review by the Board within 30 days of the entry of the decision in the
records of the Office.’® The Board is to issue a written decision that affirms
or reverses the hearing officer’s decision or that remands the matter to the
hearing officer for further proceedings.*®

The U.S. Court of Appeals for the Federal Circuit has jurisdiction over any
proceeding commenced by a party aggrieved by a final decision of the Board.!
The court is to set aside a final decision of the Board if it is determined that the
decision was "(1) arbitrary, capricious, an abuse of discretion, or otherwise not
consistent with law; (2) not made consistent with required procedures; or (3)
unsupported by substantial evidence."®

CIVIL ACTION

Under the second path, the employee may file a civil suit in federal district
court for the district in which he is employed or for the District of Columbia.
The defendant in such a suit is to be the employing office alleged to have
committed the violation or in which the violation is alleged to have occurred.
Any party may demand a jury trial where a jury trial would be available in an
action against a private defendant under the law made applicable by the
CAA.® Any appeal from a decision of the district court would be within the
jurisdiction of the U.S. Court of Appeals for the eircuit in which the district
court is situated. .

PROCEDURE UNDER THE PUBLIC SERVICES AND
ACCOMMODATIONS PROVISIONS OF THE ADA, OSHA, AND THE
FEDERAL LABOR-MANAGEMENT RELATIONS STATUTE®

The procedure under the public services and accommodations provisions of
the ADA, OSHA, and the Federal Labor-Management Relations Statute differs
from that, discussed above, which governs the application of the other laws
pursuant to the CAA. Under these statutes, a major role is played by the
General Counsel® of the Office in inspecting facilities, filing complaints,

46 Id,§ 406(a).
6 Id., § 406(e).
17 1d, § 407(a).
B Id, §407d).
19 Id, §§ 404; 408.

& Subsequent sections of this report provide more detailed examinations of these

laws, as applied pursuant to the CAA.

& The intended role of the General Counsel is skeiched in the Grassley section-
by-section analysis, supra note 1, at 5628.



160

CRS-11

seeking judicial review, ete. Furthermore, under these statutes, there is no
election of proceedings. Only an administrative proceeding (including, as a final
stage, appellate judicial review) is available. No civil action may be commenced.

Public Services and Accommodations Provisions of the ADA

A qualified individual with a disability, who alleges a violation of rights and
protections against discrimination in the provision of public services and
accommodations established under specified sections of the ADA, may file a
charge against any entity responsible for correcting the violation with the
General Counsel, who is to investigate the charge. The General Counsel may
request mediation between the charging individual and any entity responsible
for correcting the alleged violation. If the dispute is not resolved through the
mediation process, and if the General Counsel believes that a violation may have
occurred, he may file a complaint with the Office against any entity responsible
for correcting the violation. The administrative procedure before the hearing
officer, and in the appeal to the Board, would be the same in such a case under
the ADA as in any other type of case filed under the CAA. An individual who
filed a charge with the General Counsel and who intervened in the
administrative proceeding, or any respondent to the complaint, if aggrieved by
a final decision of the Board following an administrative proceeding, may seek
judicial review before the U.S. Court of Appeals for the Federal Cireuit.5?

Occupational Safety and Health Act of 1970

Under OSHA, pursuant to a written request of any employing office or
covered employee, the General Counsel shall inspect and investigate places of
employment, The General Counsel shall also issue a citation or notice to any
employing office responsible for correcting a violation or a notification to any
employing office that the General Counsel believes has failed to correct a
violation for which a citation was issued. If, after the General Counsel iasues
a citation or notification, the General Counsel determines that a violation has
not been corrected, the General Counsel may file a complaint with the Office
against the employing office. The administrative procedure before the hearing
officer, and in the appeal to the Board, would be the same in an OSHA case as
in any other type of case filed under the CAA. The General Counsel or the
employing office aggrieved by a final decision of the Board following an
administrative proceeding may seek judicial review before the U.S. Court of
Appeals for the Federal Circuit.’

Federal Service Labor-Management Relations Statute
The Board i.s to refer certain matters (including, inter alia, those related to

recognizing labor organizations, determining the appropriateness of units for
labor organization representation, hearings on complaints based on charges of

8 CAA, §210.
58 14, § 215,
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unfair labor practices, and reviewing arbitral awards) to a hearing officer for
decision, suhject to review by the Board. The final decision of the Board is
subject to judicial review in the Court of Appeals for the Federal Circuit, upon
the filing of a petition for review by the General Counse! or the respondent to
the complaint. The procedure before the hearing officer, in the appeal to the
Board, and in the judicial review process is the same in such a proceeding as in
any other type of case filed under the CAA,%

If any person charges an employing office or a labor organization with an
unfair labor practice, the General Counsel shall investigate the charge and may
file a complaint with the Office, which is to be submitted to a hearing officer for
decision pursuant to the usual procedure under the CAA, subject to review by
the Board. The General Counsel or the respondent to the complaint, if
aggrieved by a final decision of the Board, may file a petition for review in the
Court of Appeals for the Federal Circuit.®® Excepted from the scope of the
CAA section authorizing judicial review pursuant to provisions of the Federal
Labor-Management Relations Statute are certain final orders of the Board
involving awards by arbitrators and final orders involving appropriate unit
determinations.®

PAYMENT OF AWARDS AND SETTLEMENTS

Generally, awards and settlements under the CAA are to be paid only
from funds which were appropriated to an account of the Office in the Treasury
for the payment of awards and settlements.’” Thus, it appears that Members
will not be personally liable for payment of awards and settlements.’
However, the act makes clear that Members, officers, and employees of the
House and Senate remain subject to the disciplinary authority of the House
Committee on Standards of Official Conduct and the Senate Select Committee
on Ethics for violations of House and Senate rules on discrimination in
employment.*

& 14, 8 220(c)(1), (3).

8 Id.,§ 220(c)2), (3).

&g Id., § 220(c)(3).

&7 Id., § 416(a). Funds to correct violations of § 201(a)(3) (prohibiting
diserimination based on disability), § 210 (public services and accommodations provisions
of ADA), or § 215 (OSHA) may be paid only from funds appropriated to the employing
office or entity responsible for correcting such violations. Id., § 415(c).

68 See 141 Cong. Rec. 5450 (daily ed. Jan. 5, 1995)(remarks of Senator Glenn),

69 CAA, § 503.



162

CRS-13

PENALTIES AND PUNITIVE DAMAGES

The act specifies that "'no civil penalty or punitive damages may be awarded
with respect to any claim" under the act.%

ATTORNEY'S FEES

If a covered employee, or a qualified person with a disability (with respect
to any claim under the public services and accommodations provisions of the
ADA) is a prevailing party in an administrative proceeding or a civil action, "the
hearing officer, Board, or court, as the case may be, may award attorney’s fees,
expert fees, and any other costs as would be appropriate if awarded under §
706(k) of the Civil Rights Act of 1964 (42 U.S.C. § 2000e-5(k))."

ANALYSIS OF LAWS APPLIED PURSUANT TO CAA®
TITLE VII OF THE CIVIL RIGHTS ACT OF 1964

Perhaps the least novel aspect of the Congressional Accountability Act is
the statutory extension of Title VII of the 1964 Civil Rights Act to employees
of the Congress end certain congressional instrumentalities. The Civil Rights
Act of 1991 had previously applied to House employees and applicants the
"rights and protections under Title VII" as enforced through a three-step
internal procedure euthorized by the House Fair Employment Practices
Resolution (House Resolution 658), in effect since 1988, but without recourse
to judicial review. Procedures adopted by the 1991 Act also prohibited "any
discrimination” under Title VII based on race, color, religion, or national origin
in "all Senate personnel actions" and permitted judicial review of final decisions
of the Senate Office of Fair Employment Practices by appeal to the United
States Court of Appeals for the Federal Circuit, Indeed, many features of the
Congressional  Accountability Act in relation to enforcement of
nondiserimination on Title VII grounds appear to be drawn directly from these
earlier legislative precedents. Perhaps for this reason, and because of the
extensive body of substantive rules that have developed over three decades of
experience with Title VII in public and private sector cases, the application of
Title VII to congressional emplayees does not depend upon Office of Compliance
rulemaking as do other laws included within Accountability Act coverage.

80 14,8 225(c). The Grassley section-by-section analysis, supra note 1, at S626,

states that the prohibition on civil penalties and punitive damages is "in keeping with
longstanding rules applicable to the Federal Government..."

st CAA, § 225(a),

62
the CAA.

The laws are presented here in the order in which they appear in Title II of
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Scope of Coverage

Section 102 of the act appears to make all of Title VIL® including
provisions now applicable to private employers and the federal government,
applicable to the "legislative branch of the Federal Government.” The "Complaint
and Hearing" provisions in § 406(h) similarly dictate that hearing officers be
"guided by judicial decisions under the laws made applicable by Title I" and
Board decisions under the act. Title VII coverage of Congress is defined by §
201(a)(1) to encompass all "personnel actions affecting covered employees.” This
is parallel to language in 1972 amendments which first included Title VII
protection for federal executive branch employees,* and Senate coverage
enacted by the 1991 Civil Rights Act. It differs from wording in the private
sector Title VII provisions which, besides safeguarding applicants and employees
from discrimination in hiring, promotion, discharge, or other personnel actions,
explicitly mandate equality as to all “terms, conditions, and privileges of
employment. . ." The difference is probably more technical than substantive
here, however, in view of proponents’ oft-stated objective of achieving parity of
coverage between Congress and the private sector. Furthermore, based on its
own review of the legislative history, the Supreme Court in Chandler v.
Roudebush® read the 1972 Title VII Amendments to confer on executive
branch "employees or applicants. . .the full rights available in the courts as are
granted to individuale in the private sector." Accordingly, the Congressional
Accountability Act generally bars discrimination in hiring, discharge, promotion
and in other congressional "personnel actions.” In addition, it probably includes
protection from discrimination in all "terms, conditions, or privileges" of
congressional employment® commensurate with private sector coverage.

Disparate treatment of women and minorities in regard to employment
terms and conditions has been at the center of many contemporary workplace
discrimination issues that may assume equal significance under the
Congressional Accountability Act. Some examples follow.

Workplace Harassment

Title VII prohibits employers from creating or condoning a hostile work
environment based on incidents of harassment or unequal treatment.
"Hostile environment® discrimination occurs as the result of a "pattern or
practice of harassment’ based on race, religion, or sex that is so abusive or

63 Section 102(a)(2) references "42 U.8.C. 2000e of seq.”
8 42 U.S.C. § 2000e-16.

85 425 U.8. 840, 841 (1976);

8 42 US.C. § 2000e-2(a),

8 Meritor Saving Bank v. Vinson, 417 U.S, 57 (1986).
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offensive as to alter employment terms or conditions by substantially interfering
with the reasonable employee’s ability to function on the job. An employer will
generally be liable for this form of discriminatory workplace condition 1) if the
harasser is the employer or one of its agents, or supervisory personnel,® or 2)
the employer knew or should have known of harassment caused by coworkers,
but failed to take corrective action.®® The standard for finding conduct so
severe or pervasive as to create a hostile work environment is both objective--
what a reasonable persons considers to be sbusive—-and subjective--what the
victim perceives to be abusive,”

Pregnancy

Discrimination because of pregnancy-related matters was prohibited in
1978, when Congress passed the Pregnancy Discrimination Act, amending Title
VII to prohibit disparate treatment of pregnant women for all employment-
related purposes. The measure does the following:

Prohibits termination or refusal to hire or promote a woman solely
because she is pregnant.

Bars mandatory leave for pregnant women arbitrarily set at a certain
time in their pregnancy and not based on their individual inability to
work.

Protects reinstatement rights of women on leave for pregnancy-related
reasons, including rights to credit for previous service, accrued
retirement benefits, and accumulated seniority, and requires employers
to treat pregnancy and child birth the same way they treat other
causes of disability.

Prohibits treating pregnancy or childbirth less favorably than other
medical conditions under fringe-benefit plans such as disability
benefits, sick leave, and health insurance.

Religious Accommodations

Title VII requires an employer to "reasonably accommodate” an employee’s
religious beliefs or practices unless it can demonstrate that such accommodation
would create an undue hardship on its business. Employees must inform the
employer that their religious beliefs conflict with a work requirement before the
employer has a duty to attempt an accommodation.” The scope of "reasonable
accommodation" and "undue hardship" has been the subject of most of the

68 Sparks v, Pilot Freight Carriers, Inc., 830 F.2d 1554 (11th Cir. 1987).

8 SeedJuarez v. Ameritech Mobile Communications, Inc., 957 F.2d 817 (Tth Cir.
1992).

" Harris v. Forklift Systems, 114 S.Ct 367 (1993).
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litigation in the religious discrimination arena. Inaccommodating an employee’s
religious beliefs, the U.S. Supreme Court has held that an employer does not
have to violate the seniority rights of co-workers or a collective bargaining
agreement, does not have to incur more than minimal expense, and does not
have to deny shift and job preferences of other employees.”!

Title VII disparate impact claims, based on allegations that protected
minorities and women are adversely affected by job standards and qualifications
that have no reasonable business justification,™ may also be brought under the
Congressional Accountability Act. Certain employment standards that might
otherwise provide the basis for disparate impact claims are exempted by the act,
however. These include job qualifications predicated on party affiliation,
domicile, or "political compatibility with the employing office” of applicants or
employees on the staffs of the congressional leadership, committees, or Senate
and House members.

Other basic exemptions to Title VII coverage may also be relevant to
congressional employment under the Accountability Act. First, employers and
unions are permitted by §§703(e) and 704(b) of Title VII"® to discriminate on
the basis of religion, sex, or national origin where these factors are a "bona fide
occupational qualification” (bfoq) for the particular employment. Historically,
however, the bfog exception has rarely been applied by the courts to defeat Title
VI claims and has been held to provide a legal defense only where the
discrimination is found necessary or essential to the employer’s business
operations.™ Similarly, current exceptions in § 703(h)™ for discrimination
that results from the operation of "bona fide" merit or seniority systems, or the
application of professionally developed ability tests that are demonstrably valid
predictors of successful job performance, would permit the use of such standards
and procedures in the congressional employment setting.

" Trans World Airlines v, Hardison, 432 U.S, 63 (1977).
2 42 U.8.C. § 20000-2(k).
8 42 U.S.C. §§ 2000e-2(e), 2000e-3(b).

" See Dothard v. Rawlinson, 433 U.S. 821, 824 (1977)("the bfoq exception was
in fact meant to be an extremely narrow exception to the general prohibition of
discrimination on the basis of sex."); Diaz v, Pan American World Airways, 442 F.2d 385,
388 (6th Cir), cert. denied, 404 1.8, 950 (1971)("discrimination based on sex is valid only
when the essence of the business operation would be undermined by not hiring members
of one sex exclusively®); Weeks v, Southern Bell Telephone and Telegraph Co., 408 F.2d
228, 235 (6th Cir. 1969)(employer could rely on bfoq exception only by proving "that he
bad reasonable cause to believe, that is, a factual basis for believing, that all or
substantially all women would be unable to perform safely or efficiently the duties of the
job involved”).

% 42 U.S.C. § 2000e-2(h).
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Remedies

The remedies authorized for civil rights violations by § 201(b) generally
incorporate those forms of “make-whole" relief--including orders to hire,
reinstate, or promote discrimination victims, backpay, and compensatory
damages—provided for private sector employees by Title VIL™ In this regard,
the Accountability Act seems to preserve a dichotomy that exists in the current
law for damage actions authorized in Title VII cases by the 1991 Civil Rights
Act. That is, in gender and religious discrimination actions, § 201(a)(1)(A)
adopts as a maximum ceiling on compensatory damages the $300,000 limit
applicable to the largest private employers under the Civil Rights Act of 19917
and permits jury trials where the complainant elects, after counseling and
mediation, to file a civil action in federal district court under §§ 404 and 408 in
lieu of pursuing administrative remedies before the Office. In race
discrimination cases, the Accountability Act would permit "such compensatory
damages as would be appropriate if awarded under [42 U.S.C. § 1981} an
amount which is not subject to limits imposed by the 1991 act. Consequently,
following the private sector model, race discrimination claimants under the
Accountability Act would apparently not be subject to the monetary limits on
compensatory damages imposed on persons complaining of gender or religious
discrimination. No punitive damages could be awarded in any discrimination
action under the Accountability Act.

Both structural and funding aspects of the Accountability Act suggest that
members or supervisors would probably not incur individual liability for
damages or other monetary relief awarded under the act. First, the "employing
office," rather than individual Members, supervisors, or other office heads, is
explicitly designated the proper respondent or defendant for purposes of all
authorized administrative and enforcement proceedings. Under § 405(a), all
complaints are to be filed against “the employing office” and only a "party” to a
Board proceeding may be named respondent in a judicial appeal under § 407 (b).
Similarly, in a civil action under § 408(b), "the defendant shall be the employing
office alleged to have committed the violation” rather than the head of the office
or other appointing authority. Finally, an "Awards and Settlements®
appropriation account is authorized by § 416 “for the payment of awards under
this Act." No provision is made for individual recoupment for payments made
from this accounts.

In addition, Title VII judicial precedents are to guide Board decisions under
the bill. Prior to the 1991 Civil Rights Act, when compensatory and punitive
damages first became available in Title VII actions, only equitable relief--
including reinstatement and backpay--was authorized by that law. Because the
courts viewed the employer as in a better position to grant such relief, individual
liability on the part of supervisors and employees was generally denied.

78 42 U.S.C. §§ 2000e-5(g) and 2000e-5(k).

m 42 U.8.C. § 1981a(h)(3)D).
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However, in pre-1991 act decisions, the Fourth and Sixth Circuits ruled that
individual liability may be imposed under Title VIL™ The majority of the
federal circuit courts to rule on the individual lisbility issue since have held to
the contrary. Thus, the Fourth, Fifth, Ninth, Tenth, and Eleventh Circuits have
held that individual liability may not be imposed upon supervisory or
management personnel under Title VII, the ADEA or the ADA.” Substantial
division among district courts of the other circuits persists on the subject,
however.

AGE DISCRIMINATION IN EMPLOYMENT ACT OF 1967

The CAA provides generally, in section 102(a)(4), that the Age
Discrimination in Employment Act of 1967, as amended,*® shall apply to the
legislative branch of the federal government. More specifically, the act provides
in section 201(a) that “all personnel actions affecting covered employees shall be
made free from any discrimination based on ... (2) age, within the meaning of
section 15 of the Age Discrimination in Employment Act of 1967...."%

"Covered employee” is defined in section 101(3) of the CAA and is further
defined in section 15(a) of the ADEA as employees who are at least 40 years of
age. The term "personnel actions” is not defined in either act, but a definition
which may be relevant is found in 5§ US.C. § 2302(a)(2). Under this
definition®® a personnel action includes an appointment, promotion,
disciplinary action, a detail, transfer, reagsignment, reinstatement, restoration,
reemployment, performance evaluation, decisions concerning pay, benefits, or
awards, or any other significant change in duties or responsibilities which is
inconsistent with the employee’s salary or grade level. Thus any action taken
with respect to a covered employee who is at least 40 years of age and which can
be considered a "personnel action” must be made free from discrimination on the
basis of age. Covered employees under the CAA specifically include applicants

. See Paroline v. Unisys Corp., 879 F.2d 100, 104 (4th Cir. 1989), vacated in
part on rehearing on other grounds, 900 F.2d 27 (4th Cir 1990); Jones v. Continental
Corp., 7189 F.2d 1225 (6th Cir. 1990).

. Birkbeck v. Marvel Lighting Corp., 30 F.3d 507 (4th Cir. 1994); Grani v. Lone
Star Co,, 21 F.3d 649, 651-53 (6th Cir. 1994); Miller v. Maxwell’s Int'l, 991 F.2d 688,
587-88 (9th Cir, 1993), cert. denied, 114 8. Ct. 1049 (1994); Sims v. KCA Inc,, 1994 U.S.
App. LEXIS 16065 (10th Cir. 1994); Sauers v, Salt Lake County, 1 F.3d 1122, 1125 (10th
Cir, 1893); Busby v. City of Orlando, 931 F.2d 764, 772 (11th Cir. 1991).

&0 29 US.C. § 621 et seq..

81 29 U.S.C. § 633a.

8 This section specifically prohibits discrimination in personnel actions on the
basis of age in federal executive agencies (by reference to section 15 of the ADEA) and

the Government Printing Office, so itg definition of personnel actions is particularly
relevant to legislative branch interpretations.
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for employment and former employees as well as current legislative branch
employees.

Section 15 of the ADEA does not define what constitutes "discrimination
on the basis of age" in the federal sector. In fact, section 15(f) specifically states
that the other provisions of the ADEA which generally apply to the private
sector and which do give considerable detail concerning what practices may
constitute age discrimination (including burdens of proof and exceptions) shall
not be applicable to federal sector employees.®® Thus, one would look to the
implementing regulations of the Equal Employment Opportunity Commission
(EEOC) (for current federal sector interpretations) or to the Office of
Compliance (for future interpretations under this act for legislative branch
employees). However, the current executive branch regulations implementing
section 16 of the ADEA do not contain substantive interpretations defining what
constitutes age diserimination in particular cases; rather, the regulations only
contain generally applicable procedural requirements for the various faderal
agencies,?

~ One substantive area of interpretative authority specifically given to the
EEOC under current law and which apparently may be exercised by the Office
of Compliance is the authority to establish reasonable exemptions to the
provisions of section 15 for maximum age requirements on the basis of a
determination that age is a bona fide occupational qualification necessary to the
performance of the duties of a particular position.

Section 201(2) of the CAA provides that the waiver provisions of section
7(f) of the ADEA shall apply to covered legislative branch employees.?® These
provisions set forth the conditions under which an individual may waive any
rights or claims relating to age discrimination. Standards are set forth to ensure
that when an employee chooses to waive rights under the ADEA the waiver is
"knowing and voluntary”. Some of the requirements which must be met include
the following: the waiver agreament must be in writing and in understandable

8 Despite the fact that the other statutory ADEA provisions are not specifically
applicable to federal employees covered by section 15, courts have looked to the general
body of case law surrounding age discrimination claims in the private sector for guiding
principles in discerning the elements of actions and burdens of proof for federal sector
age discrimination cages, as well as looking to EEOC interpretations applicable to the
private sector. Thus, federal courts, in analyzing age discrimination claims will, in most
cases, cite the same elements of a *prima facie" case as courts in private sector disputes.
See, e.g., Odon v. Frank, 781 F. Supp. 1191 (N.D. Tex. 1991), Valaris v. Army & Air
Force Exchange Service, 577 F. Supp. 282 (N.D. Cal. 1983).

84 These regulations are found primarily at 29 C.F.R. § 1613.501 ef seq. and §
1614.101 et seq. Certain procedural provisions, such as exhaustion of administrative
remedies requirements, are standardized under the Accountability Act and are
summarized at pp. 7-10, supra. Attorneys fees provisions and remedies for intimidation
or reprisal are also standardized under the CAA.

8  Section 7(f) of the ADEA may be found at 29 U.S.C. § 626(f).
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language, and the individual must be advised to consult an attorney; the waiver
must specifieally refer to rights or claims arising under the ADEA; the
individual may not waive rights or claims which may arise after the date the
waiver is executed; the individual may only waive rights or claims in exchange
for consideration in addition to anything of value to which the person is already
entitled; the individual must be given at least 21 days within which to consider
the agreement and longer if the agreement involves an exit incentive program;
the waiver must be revocable for 7 days after the agreement is signed. If a
dispute should arise over the terms of a signed waiver agreement, the party
asserting the validity of the waiver agreement shall have the burden of proving
that the waiver was knowing and voluntary,

Section 201(0)(2) of the CAA states that the remedy in an age
discrimination action shall be “(A) such remedy as would be appropriate if
awarded under section 15(c) of the Age Discrimination in Employment Act of
1967 (29 U.S.C. 633a(c)); and (B) such liquidated damages as would be
appropriate if awarded under section 7(h) of such Act (29 U.S.C. 626(b))."
Section 15(b) of the ADEA provides that its provisions shall be enforced
“through appropriate remedies, including reinstatement or hiring of employees
with or without backpay, as will effectuate the policies of this section.”" Thus,
the EEOC, under this section, and the Office of Compliance, under the
Congressional Accountability Act, has considerable discretion in fashioning
appropriate remedies in age discrimination cases. The Office of Compliance also
has the authority to award liquidated damages in cases involving willful
violations, as provided under section 7(b) of the ADEA, 29 US.C. § 626(b). As
under current law with respect to federal employees, punitive damages are not
available for age discrimination claims under the CAA.

The current executive branch regulations for section 15 of the ADEA
contain detailed provisions outlining remedies which constitute full relief in age
discrimination cases.® These regulations provide guidance to the Office of
Compliance in designing regulations applicable to legislative branch employees.
Appropriate remedies, as set forth in these current executive branch regulations,
include such actions as reinstatement, retroactive promotion, payment of loss
of earnings, cancellation of an unwarranted personnel action, expunction from
agency records of any reference to an unwarranted disciplinary action, full
participation in an employee benefit denied, backpay, attorneys fees, etc.

The effect of the ADEA provisions on other federal laws, such as those
mandating early retirement or preseribing pension benefits based upon age
criteria, has been addressed by the courts. In general, court decisions have
affirmed that other federal statutes, such as those prescribing mandatory
retirement for certain categories of federal employees, do not conflict with the

% See the regulations beginning at 29 CF.R. § 1613.271 ef seq.
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ADEA provisions, and were not meant to be repealed by enactment of the
ADEAY

AMERICANS WITH DISABILITIES ACT OF 1990

The CAA states that the ADA,*® as detailed in the CAA, is applied to the
legislative branch of the Federal Government. The ADA as originally enacted
contained a provision relating to coverage of Congress and the legislative branch
agencies.¥ However, although this section essentially tracked the substantive
provisions of the ADA,% it did not incorporate the remedies that generally
were available under the ADA. The CAA added remedies that are analogous to
those in the ADA.®' The application of the ADA to the legislative branch has
two main components: its application to employment issues and its application
regarding public services and accommodations.

Employment

The CAA provides that "All personnel actions affecting covered employees
shall be made free from any discrimination based on -- disability, within the
meaning of section 501 of the Rehabilitation Act of 1973 (29 U.S.C. 791)* and
sections 102 through 104 of the Americans with Disabilities Act of 1990 (42
U.S.C. 12112-12114)."® The ADA sections cited are the core provisions
regarding employment discrimination. Basically, they prohibit discrimination
against a qualified individual with a disability because of the disability in regard
to job application procedures, the hiring, advancement or discharge of
employees, employee compensation, job training, and other terms, conditions and
privileges of employment.

& See, e.g., Patterson v, United States Postal Service, 901 F. 2d 927 (11th Cir.
1990) and Benford v. Frank, 943 F. 2d 609 (6th Cir 1991).

8 42US.C. §§ 12101 ef seq.

88 Pub. L. No. 101-336, § 509.
%0 There were some differences since section 509 of the ADA contained three
different subsections: one affirming commitment to Senate rule XLIT and applying the
Rehabilitation Act of 1978 to the Senate, one applying the ADA to the House, and one
applying the ADA to the instrumentalities of Congress.

1 In addition to the provisions in the CAA that apply the ADA, section 509 of the
ADA also was amended to expand the application of the ADA to GAQ, GPO, and the
Library of Congress by providing for judicial remedies for these entities. A discussion of
the application of the ADA to these congressional instrumentalities is beyond the scope
of this report.

2 The Rehabilitation Act provisions are discussed in another section.

i CAA, § 201(a).
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These sections cited in CAA do not include the definitional sections on
disability, qualified individual with a disability, and reasonable accommodation
but section 225(f)(1) of the CAA specifically provides that “"except where
inconsistent with the definitions and exemptions provided in this Act, the
definitions and exemptions in the laws made applicable by this Act shall apply
under this Act." The ADA defines disability as meaning with respect to an
individual, a physical or mental impairment that substantially limits one or
more of the magjor life activities of such individual; a record of such an
impairment, or being regarded as having such an impairment.® A qualified
individual with a disability is a person "who, with or without reasonable
accommodation, can perform the essential functions of the employment position
that such person holds or desires.”™® Reasonable accommodation is defined as
including: “(A) making existing facilities used by employees readily accessible to
and usable by individuals with disabilities; and (B) job restructuring, part-time
or modified work schedules, reassignment to a vacant position, acquisition or
modification of equipment or devices, appropriate adjustment or modifications
of examinations, training materials or policies, the provision of qualified readers
or interpreters, and other similar accommodations for individuals with
disabilities."®

The ADA has specific prohibitions against certain types of preemployment
examinations or inquiries, essentially prohibiting any inquiries that involve the
nature or severity of the individual’s disability or whether the individual has a
disability, However, an employer may ask about the ability of an employee to
perform job-related functions.”” It should also be noted that when determining
whether a function is essential to the job, the ADA specifies that a written job
description, prepared prior to advertising or interviewing applicants, shall be
considered reasonable evidence of the essential functions of the job.?

There are certain specific defenses to a charge of discrimination enumerated
in the ADA. It is a defense that an alleged application of qualification
standards, tests, or selection criteria that screen out or tend to screen out or
otherwise deny a job or benefit to an individual with a disability has been shown
to be job-related and consistent with business necessity and such performance
cannot be accomplished by reasonable accommodation.®® The term "reasonable
accommodation” was described above. In deseribing what the term discriminate
includes, the ADA states that discrimination includes not making a reasonable

B 42 USC. § 12102(2).
8 42 U.S.C.§ 12111(8).
% 42 US.C.§ 12111(9).
7 42 US.C. §12112(c).
% 42 U.S.C.§ 12111(8).

9 42 U.S.C. § 12113,
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accommodation to an individual with a disability unless it can be demonstrated
that the accommodation would impose an undue hardship on the operation of
the covered entity. The term "undue hardship” is defined in the ADA as
meaning "an action requiring significant difficulty or expense, when considered
in light of the factors set forth..." The factors to be considered include “(i) the
nature and cost of the accommodation ... (ii) the overall financial resources of
the facility ... involved...; the number of persons employed at such facility; the
effect on expenses and resources, or the impact otherwise of such
accommodation upon the operation of the facility; (i) the overall financial
resources of the covered entity; the overall gize of the business...; the number,
type and location of its facilities; and (iv) the type of operation or operations of
the covered entity, including the composition, structure, and function of the
workforee of such entity...."'%

The limits of reasonable accommodation were explored in a recent decision
by the seventh circuit, Zande v. State of Wisconsin Department of
Administration.® In that case, the court found that an employer, even a
large employer like a state agency, is not required to expend "enormous sums in
order to bring about a trivial improvement in the life of a disabled employee.”
If this decision is followed in other circuits or affirmed by the Supreme Court,
it could mean that the types of accommodations that Congress would be
required to provide may be somewhat limited.'%? ’

The ADA also specifically states that “[t]he term ‘qualifications standards’
may include a requirement thet an individual shall not pose a direct threat to
the health or safety of other individuals in the workplace."”® Direct threat
is defined in the ADA as "a significant risk to the health or safety of others that
cannot be eliminated by reasonable accommodation."'® The Supreme Court
analyzed the issue of dangerousness under section 504 of the Rehabilitation
Act'% gnd found that such determinations must be made on a case-by-case
basis considering the following factors: the duration of the risk, the nature and
severity of the potential harm, the likelihood that the potential harm will occur

100 42 USC. § 12111(10).
101 44 F.3d 538 (7th Cir. 1995).

102 The Job Accommodation Network, a free consultant service funded by the

President’s Committee on Employment of People with Disabilities, provides assistance
for questions relating to accommodations. Their telophone number is 800-232-9675.
103 42 U.S.C. § 12113(b).
104 49 USC. §12111(3).

6 Santion 504 jurisprudence was used as a basis for the ADA.
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and the imminence of the potential harm.'”® These factors would most likely
also be applied to the CAA.!

The CAA provides that the remedies applicable for a violation of the ADA
are those delineated in the ADA. However, section 225(f)(3) of the CAA provides
that the CAA shall not be construed to permit executive branch enforcement.
This provision, coupled with the general procedural requirements of section 401,
indicates that the EEOC enforcement scheme for the ADA is not applicable in
the congressional context. The CAA contains its own procedural rules for the
Office of Compliance which are detailed in a previous section. There is a right
to judicial review but the CAA in section 225(c) specifically eliminates eivil
penalties and punitive damages. The CAA also specifically provides that a
prevailing party may be awarded attorneys’ fees, expert fees and other costs,'*®

Public Services and Accommodations

The CAA applies the rights and protections against discrimination in the
provisions of public service and accommodations established by sections 201-230,
302, 308, and 309 of the ADA. Essentially, these ADA provisions require that
no qualified individual with a disability shall, by reason of such a disability, be
excluded from participation in or denied the benefits of the services, programs,
or activities of a public entity, or be subjected to discrimination by any such
entity, or be diseriminated against in the full and equal enjoyment of a place of
public accommodation, With regard to state and local governments, the
Department of Justice has interpreted the ADA as prohibiting the denial of
access to public meetings to individuals with disabilities or denying such
individuals an equal opportunity to participate. This has been interpreted to
require city councils to provide a deaf individual with access to what is said, and
mobility impaired individuals with an opportunity to attend such
meetings. 1%

The CAA sets up its own procedural rules for dealing with alleged
violations of the nondiscrimination requirements concerning public services and
public accommodations, First, the qualified individual with a disability, as
defined in section 201(2) of the ADA,' who alleges a violation may file a

18 School Board of Nassau County v. Arline, 480 U.S. 278 (1987).
107 TThe factors were set forth in the ADA regulations. See 29 C.F.R. § 1630().
108 CAA, § 2256(a).

108 Department of Justice, The Americans with Disabilities Act Title I Technical
Assistance Manual 9.

110 The ADA definition states: "The term ‘qualified individual with a disability’
means an individual with a disability who, with or without reasonable modifications to
rules, policies, or practices, the removal of architectural communications, or
transportation barriers, or the provision of auxiliary aids and services, meets the essential

(continued...)
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charge against the entity responsible for correcting the violation with the
General Counsel of the Office of Compliance within 180 days of the occurrence.
The General Counsel shall investigate the charge. If the General Counsel
believes that a violation may have occurred and that mediation may be helpful,
the General Counsel may request mediation between the charging individual and
any entity responsible. If the dispute is not resolved by mediation, and the
General Counsel believes that a violation may have oceurred, the General
Counsel may file a complaint against any entity responsible for correcting the
violation with the Office of Compliance. This complaint shall be submitted to
a hearing officer and any person who has filed a complaint may intervene as a
matter of right. The decision of the hearing officer is subject to review by the
Compliance Board. If the charging individual is aggrieved by a final decision of
the Board, he or she may file a petition for review in the United States Court
of Appeals for the Federal Circuit pursuant to the general procedural
requirement of the CAA.

If new appropriated funds are necessary to correct a violation, compliance
shall take place as soon as possible but no later than the fiscal year following
the end of the fiscal year in which the order requiring correction becomes final,
The Compliance Board shall issue regulations that are to be the same as those
issued by the Departments of Justice and Transportation under the ADA except
that for good cause shown and stated, a modification may be made if the
modification would be more effective for the implementation of the rights and
protections of the section. The regulations shall also include the methods of
identifying the entity responsible for the correction of the violation, This will
be a key provision in the regulations since it is not always clear whether an
individual office or the Architect of the Capitol has the responsibility for a
correction.

The General Counsel is also obligated to inspect the covered facilities
regularly, at least once during each Congress, in order to insure compliance. On
the basis of this inspection, the General Counsel is to prepare and submit a
report to the Speaker of the House, the President Pro Tempore of the Senate
and the Office of the Architect of the Capitol, or other entity responsible, on the
results of the inspection. This report shall describe the steps necessary to
correct any violations and the estimated cost and time needed for abatement.
The first inspection and report are to be done prior to July 1, 1996 and the time
until December 31, 1996 shall be available to take actions to abate any
violations.

REHABILITATION ACT OF 1978
The Congressional Accountability Act provides in section 201 that “[a]ll

personnel actions affecting covered employees shall be made free from any
discrimination based on -- ...(8) disability, within the meaning of section 501 of

10 continued)
eligibility requirements for the receipt of services or the participation in programs or
activities provided by a public entity.” 42 U.S.C. § 12131(2).
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the Rehabilitation Act of 1973 (29 U.8.C. §791)..."1"! In addition, section 102
of the CAA also states that the Rehabilitation Act of 1978, 28 U.S.C. § 791 et
seq., is one of the laws that “shall apply, as prescribed by this Act, to the
legislative branch of the Federal Government."!?

The exact interaction of these two provisions is not clear. Perhaps the most
likely interpretation is that the general language including section 791 et seq.
is limited by the more specific statutory language in section 201. This
interpretation would be similar to the pattern foliowed regarding the ADA
where the general statement in section 102 of the act simply refers to the ADA
as a whole, but as prescribed by this Act, while section 201 delineates certain
specific sections of the ADA, i.e., the prescriptions of the CAA. On the other
hand, it could be argued that the CAA is much more specific in delineating the
procedural differences in the applieation of the ADA to Congress (i.e., filing
complaints with the Office of Compliance rather than the EEOC) than it is
regarding section 501. It could be argued, therefore, that Congress did not
intend such a broad application. However, the difficulty with this argument is
that its result is that there is then a statutory reference to section 501 which
is given no effect. It ia a generally accepted rule of statutory construction that
wherever possible, effect is to be given to all the provisions of a statute.
Assuming, then, that some effect was intended by the reference to section 501,
the question arises concerning exactly how limiting is the limitation in section
201, '

Does the provision stating that sections 791 et seq. shall apply as prescribed
by this Act mean that in effect only the definitional section of section 791 is
applicable since the more specific section in the CAA prohibits discrimination in
employment on the basis of disability "within the meaning of section 501"
Weighing against this interpretation is the fact that the definition applicable to
section B01 is essentially the same as that in the ADA which is also referenced.
And, as observed above, it is a rule of statutory construction that wherever
possible statutory language is to be given some effect.

An alternative interpretation is that the statutory language and judicial
interpretations surrounding section 501 determinations of discrimination are to
be utilized. Although section 501 has been seen by commentators as generally
providing the same substantive provisions as under section 504 (the statutory
provision on which the ADA was based), there are some situations in which
employers may have greater obligations under section 501 than under section
504 or the ADA.!S

i CAA, § 201(a).
uz o rq., 8 102¢).

18 Seo Tucker, Bonnie, and Goldstein, Bruce, Legal Rights of Persons with
Disabilities 9:13-14 (1992).
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Section 501 of the Rehabilitation Act establishes the federal interagency
committee on employees who are individuals with disabilities, requires federal
agencies to establish affirmative sction plans for the hiring, placement and
advancement of individuals with disabilities and submit these plans to the
committee and the Equal Employment Opportunities Commission (EEQC) for
approval, and places certain requirements on the EEOC, It is difficult to
reconcile the requirement to submit an affirmative action plan with the scheme
of the CAA. The CAA does not indicate who should prepare this plan. Section
501 provides for the preparation by each “department, agency, and
instrumentality.” The analogous divisions for the Congress are not readily
spparent. Also, there is some uncertainty concerning where this plan might be
filed. It would appear that the plan, or plans, would not be filed with the
EEOC. The CAA specifically provides that "this Act shall not be construed to
authorize enforcement hy the executive branch..."'" The failure of the CAA
to provide particulars concerning the affirmative action provision makes it
somewhat uncertain whether the provision was intended to apply.

FAMILY AND MEDICAL LEAVE ACT OF 1993

Section 202 of the CAA makes the rights and protections of sections 101
through 105 of the Family and Medical Leave Act of 1993 (FMLA)M®
applicable to congressional employees.
Leave Entitlement

The FMLA provides an entitlement of up to 12 weeks of unpaid leave
during any 12 month period to any eligible employee for any of the following
reasons:

¢  Dbirth of child or to care for such child;

¢ placement of child with employee for adoption or foster care;

®  care for spouse, child, or parent with a serious health condition; or

e  gerious health condition that makes the employee unable to perform
the funections of the job,!8

An eligible employee is a covered employee who has been employed by an
employing office for 12 months, and for at least 1,260 hours during the previous

14 CAA, § 225(H(3).

116 pJ1, 103-8, §8 1-1-105, Feb. 5, 19983, 107 Stat. 7, 20 U.S.C. §§ 2611-16. The
Department of Labor regulations on family and medical leave are codified at 29 C.F.R.
§§ 825.100-801.702,

16 29 U.S.C. § 2612(a)(1).
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12 months.!'” A covered employee earns entitlement to family and medical
leave without regard to transfers between offices. In other words, & covered
employee would become eligible after working 12 months and 1250 hours, even
if the emplayee changed employing offices.!!®

A serious health condition is an illness, injury, impairment, or physical or
mental condition that involves either inpatient care in a hospital, hospice, or
residential medical care facility, or continuing treatment by a health care
professional.'*®

When the need for leave is foreseeable, the employee must give at least 30
days advance notice; if the need is unforeseen, the employee must give as much
notice as is practicable. The employer may require certification of the serious
health condition by the health care provider. After returning from leave, the
employee must be restored to the same job or to an equivalent position, without
loss of any employment benefits accrued prior to the leave. Benefits, however,
may not be accrued while on leave.

Benefits

The employer must maintain group health bénefits during the employee’s
absence at the same level and under the same conditions as if the employee had
continued to work, If the employee fails to return from leave, the employer can
recover the premiums paid for the continued health coverage.
Remedies

The remedies for violations are the same that would be appropriate under
section 107(a)(1) of the FMLA. An employer who violates FMLA becomes liable:
¢ for damages equal to the amount of lost wages, salary, benefits, or

other compensation;

® if compensation has not been denied, for any actual monetary loss,
such as the cost of providing care;

¢ for interest on the amount of such damages;

U7 Section 101(2XAX({) & (ii) of the FMLA defines an eligible employee as one
who has been employed by the employer "(i) for at least 12 months ... and (i) for at
least 1,250 hours of service with such employer during the previous 12.month peried.”
Since the CAA omits the part-time minimum hourly exclusion from eligibility,
congressional coverage is broader than coverage in the private sector,

M8 Grassley section-by-section analysis, supra note 1, 141 Cong. Rec. at 8623.

U9 99 U.8.C. § 2611(11).
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for an additional amount of liquidated damages equal to the amount
of damages and interest; and,

for such equitable relief as may be appropriate, including employment,
reinstatement, and promotion.!#

FAIR LABOR STANDARDS ACT OF 1938

Section 203 of the CAA provides that the rights and protections of sections
6(a)(1), 6(d), 7, and 12(c) of the Fair Labor Standards Act of 1938'%! ghall
apply to all covered employees. The FLSA requires minimum wage and overtime
pay, prohibits oppressive child labor, requires record-keeping by employers, and
mandates inspections by the Labor Department. The law also requires equal
pay for equal work for men and women employees in the same establishment.
The sections applicable to Congress are the following:

Section 6(a)(1) provides for a minimum wage of $ 4.25 per hour.'#

Section 6(d), as added by the Equal Pay Act of 1963, prohibits
discrimination in wages on the basis of sex. No employer may
discriminate in any establishment between employees on the basis of
sex by paying employees at a wage rate less than the rate paid to
members of the opposite. sex for equal work on jobs which require
equal skill, effort, and responsibility.'*®

Section 7 requires overtime compensation at one and one-half times
the regular rate of compensation for all hours in excess of 40 in one
week, !

Section 12(e) provides that no employer shall employ any oppressive
child labor, as that term is defined in child labor orders issued by the
Secretary of Labor.'%

It should be noted that there are a number of employment practices which
the FLSA does not regulate, and which are matters for agreement between the
employer and the employees or their representative. FLSA does not require:

120

121

122

128

124

125

29 US.C. § 2617(aX(1).

Act of Jun, 25, 1938, c¢. 676, 52 Stat. 1060, 29 U.S.C. §§ 201-219.

29 U.S.C. § 206(a)(1).

29 U.8.C. § 206(d).

29 US.C. § 207.

29 U.8.C. § 212(c). Child labor orders and regulations are codified at 29 C.F.R.

§§ 570.1--570.129 (1994).
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&  vacation, holiday, severance, or sick pay;

®  meal or rest periods, holidays off, or vacations;
‘e premium pay for weekend or holiday work;

®  pay raiges or {ringe benefits;

e discharge notice, reason for discharge, or immediate payment of final
wages to terminated employees;

® wage payment or collection procedures for wages in excess of those
required by FLSA; or,

® limitation on the number of hours in a day or days in a week that an
employee may be required or scheduled to work if the employee is at
least 16 years old,!#®

Coverage

The CAA provides that the term "covered employee” does not include an
intern, as that term will be defined by regulation. Volunteers will not be
covered if they receive no compensation, but may receive expenses, reasonable
benefits, and a nominal fee,

Compensatory Time

Unlike state and local public employees, employees under the CAA must be
compensated in cash for overtime, and may not be given compensatory time-off
in lieu of overtime.

Irregular Work Schedule

The CAA requires the Board to issue regulations for covered employees
whose work schedules directly depend on the schedule of the House or the
Senate. The regulations must be comparable to the provisions in the FLSA that
apply to employees who have irregular work schedules. The FLSA provision on
employment necessitating irregular hours of work allows an employer to employ
individuals for more than 40 hours in a week, provided there is guaranteed
compensation which includes overtime pay.

Section 7(f) allows extra hours if employment is pursuant to a bona fide
individual contract or collective bargaining agreement, if the duties necessitate
irregular hours of work, and if the contract specifies a regular rate of pay above
the minimum wage, specifies overtime compensation at one and one-half times
the regular rate, and provides a weekly guaranty of pay for not more than 60

126 “Handy Reference Guide to the Fair Labor Standards Act,” WH Publication
1282, U.S, Department of Labor, May 1992, at 2.
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hours at the specified rates. "Section 7(f) is the only provision of the Act which
allows an employer to pay the same total compensation each week to an
employee who works overtime and whose hours of work vary from week to
week. 1% :

Exempt Employees

Bona fide executive, administrative, and professional employees are exempt
from wage and hour coverage under the FLSA, but not from equal pay and
record keeping requirements. The exemption from the minimum wage and
overtime requirements applies to any employee employed in & "bona fide
executive, administrative, or professional capacity,” as those terms are defined
and delimited from time to time by regulations of the Secretary of Labor.!®

Regulations issued by the Secretary define an executive employee as one who
primarily manages the enterprise or & department or subdivision; customarily
and regularly directs the work of two or more employees; has authority to hire
or fire, or to recommend hiring or firing; customarily and regularly exercises
discretionary powers; devotes less than 20 per cent of hours worked to
nonexle;gmpt activities; and, is compensated by salary or fee at least $155 per
week.

An administrative employee primarily performs office or nonmanual work
directly related to management policies or general business operations;
customarily and regularly exercises discretion and independent judgment;
regularly and directly assists a proprietor or executive or administrative
employee, performs along specialized or technical lines, or executes special
assignments or tasks; does not devote more than 20 per cent of hours to
nonexggxpt tasks; and is compensated by salary or fee at least $165 per
week.

A professional employee is one whose work requires knowledge of an
advanced kind in a field of science or learning, or is original and ereative in
character; whose work requires the consistent exercise of discretion and
judgment in its performance; whose work is predominantly intellectual and
varied in character, and whose result or output cannot be standardized in
relation to a given period of time; who devotes less than 20 per cent of hours
worked to nonexempt work; and who is compensated by salary or fee at least
$170 per week. !9

127 20 CFR. § 778.408.
128 29 US.C. § 213()1).
2 29 CFR. §641.1

'8 29 CFR.§5411

181 29 CFR.§541.3.
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Remedy

The remedy for a violation is the same that would be appropriate under section
16(b) of the FLSA. An employer who violates the FLSA becomes liable for the
unpaid minimum wages and the unpaid overtime compensation, together with
an additional equal amount as liquidated damages (double back pay).'®

EMPLOYEE POLYGRAPH PROTECTION ACT

Section 204 of the CAA provides that no employing office may require a
covered employee to take a lie detector test, if the testing would be prohibited
under subsections 3(1), 3(2), or 3(3) of the Emplayee Polygraph Protection Act
of 1988 (EPPA).' Under the EPPA, employers may not use lie detectors to
screen applicants for employment, or to screen employees during the course of
employment. The act specifically makes it illegal for an employer:

e t{o require, request, suggest, or cause any employee or prospective
employee to take or submit to any lie detector test;

®  to use, accept, refer to, or inquire concerning the results of any such
lie detector test;

® o discharge, discipline, discriminate against in any manner, or deny
employment or promotion to, or threaten to take any such action
against an employee who refuses to take a test, or on the basis of the
results of the test,!'™

Waivers Prohibited
The rights and procedures of the EPPA may not be waived by contract or

otherwise, unless the waiver is part of a written settlement agreed to and signed
by the parties to a pending action or complaint under that act.'®

182 29 US.C. §216(0).

138 PybL. 100-847, Jun. 27, 1988, 102 Stat. 646, 29 U.S.C. §§ 2001-2009.
Department of Labor regulations are codified at 29 C.F.R. §§ 801.1-801.75.

1M 29U.8.C. § 2002(1),(2),(3).
188 20 U.S.C. § 2005(d).
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Capitol Police

_ Nothing in the CAA precludes the Capitol Police from using lie detectors
in accordance with regulations issued by the Board. '

Remedy

The remedy for a violation is the same remedy that would be appropriate
under gection 6(c)(1) of the EPPA. An employer who viclates the EPPA becomes
lisble for such equitable relief as may be appropriate, including employment,
reinstatement, promotion, and the payment of lost wages and benefits.'?

WORKER ADJUSTMENT AND RETRAINING NOTIFICATION ACT

Section 205 of the CAA provides that no employing office shall be closed,
and no mass layoff may be ordered, within the meaning of section 3 of the
Worker Adjustment and Retraining Notification Act,'® until the end of a 60-
day period after notice has been given to the covered employees or their
representative.

Section 8 of the WARN Act provides that an employer may not order a
plant closing or mass layoff until the end of the 60-day period after the employer
has served notice to:

¢ each collective bargaining representative of the affected employees, or,
if none, to each affected employee; and

e to the State dislocated worker unit and chief elected official of the
local government unit!®

Under the WARN Act, a plant closing meana the permanent or temporary
shutdown of a single site of employment, if the shutdown results in an
employments loss to 50 or more full-time employees during any 30 day period.
A mass layoff means a reduction in force which:

® is not a plant closing, and

6 CAA, § 204(a)(8). Section 7(d) of the EPPA provides a limited exemption for
ongoing investigations. Polygraph testing, subject to restrictions, may be applied to
employees who are reasonably suspected of involvement in a workplace incident, such as
theft or embezzlement, that resulted in specific economic loss to the employer. 29 US.C.
§ 2006(d). This section was not made applicable to the Congress by the CAA.

157 99 U.S.C. § 2005(c)(1).
198 99 U.S.C. §§ 2101-2109.

1% 29 US.C. § 2102(a).



183

CRS-34

® results in an employment loss at a single site of employment during
any 30-day period for at least 33 percent of the full-time employees
and at least 50 full-time employees.

A mass layoff also includes an employment loss at a single site during any 30-
day pericd for at least 500 full-time employees, regardless of the percentage of
the workforce, 40 .

Affected employees are those who may reasonably be expected to experience
an smployment loss as a consequence of a proposed closing or layoff. An
employment loss is an employment termination, other than a discharge for
cause, voluntary departure, or retirement; a layoff exceeding 6 months; or, a 50
percent reduction in hours of work during each month of a 6-month period.
Part-time employees are those who work an average of fewer than 20-hours per
week, or fewer than 6 of the prior 12 months.'!

Reductions to Required Notice Period

Section 3 of the WARN Act provides for a reduction of the 60-day notice
period under certain circumstances:

¢  An employer may order a shutdown at a single site before the end of
the 60-day notice period if the notice would have precluded the
employer from actively seeking capital or business which would have
enabled the employer to avoid or postpone the shutdown (failing
business exception).

¢  An employer may order a plant closing or mass layoff before the end
of the 60-day notice period if caused by business circumstances not
reasonably foreseeable at the time notice was required (unforeseeable
circumstance exception).

® No notice is required if the plant closing or mass layoff is due to any
form of natural disaster, such as flood, earthquake, or drought.'?

Remedies

The remedy for a violation is the same remedy that would be appropriate
under subsections 5(a)(1), 5(a)(2), and 5(a)(4) of the WARN Act. An employer
who violates the WARN Act becomes liable for:

®  Back pay for each day of violation, up to 60 days, at the higher of the
employee’s average regular rate for the last three years, or the final

W0 99 US.C. § 2101(a)X2),3).
141 29 US.C. § 2101(a).
2 29 US.C. § 2102(b).
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regular rate. Liability cannot exceed one-half the number of days of
employment.

¢ Benefits due under any employee pension or welfare benefit plan,
including the cost of medical expenses incurred during the employment
loss which would have been covered.'®

The employer’s liability is reduced by
®  any wages paid during the period of viclation;

¢ any voluntary and unconditional payment that is not required by any
legal obligation; and

¢ any payment by the employer to a third party or trustee, such as
premiums for health benefits or payments to pension plans, for the
period of the violation.'#!

If the employer proves that the violation was in good faith, and that the
employer had reasonable grounds for believing it was not a violation, then the
amount of liability may be reduced.!4s

VETERANS EMPLOYMENT AND REEMPLOYMENT: UNIFORMED
SERVICES EMPLOYMENT AND REEMPLOYMENT ACT OF 1994

Section 206 of the CAA applies to employing offices the rights and
protections of the Uniformed Services Employment and Reemployment Rights
Act of 1994 (USERRA).M® Under section 206(a)(1) the CAA, it is unlawful for
an employing office to discriminate against an eligible employee, to deny
reemployment rights to an eligible employee, or to deny benefits to an eligible
employee.

Discrimination

The USERRA protects any person who "is a member of, applies to be a
member of, performs, has performed, applies to perform, or has an obligation to
perform service in a uniformed service," The statute prohibits denial of initial
employment, reemployment, retention in employment, promation, or any benefit

148 290U.8.C.§2104(a)(2). The WARN Act protects benefits under ERISA-covered
plans, as defined in ERISA, 29 U.S.C. § 1002(3). Congressional employees are not
covered by ERISA, which exempts governmental plans maintained by the United States
for its employees. 29 U.S.C. § 1003(b)(1); 29 U.S.C. § 1002(32).

144 99 U.8.C. § 2104(a)(2).

s 29 U.S.C. § 2104(a)(4).

M6 38 U.S.C. §§ 4801-4838,
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of employment on the basis of covered service.!”” An employer violates the
law if the person’s service was a motivating factor in the employer’s action,
unless the employer can prove that the action would have been taken in the
absence of such service.!®

Reemployment Rights

A person absent for service is entitled to reemployment rights and benefits
if advance notice was given to the employer, the cumulative length of previous
absences does not exceed five years, and the person reports to work or submits
an application for reemployment.’*® Employers are not required to reemploy
a person under USERRA if the employer’s circumstances have so changed as to
make such reemployment impossible or unreasonable, if employment would
impose an undue hardship on the employer, or if employment was for a brief,
nonrecurrent period, with no reasonable expectation that it would continue
indefinitely or for a substantial period. The employer has the burden of proving
the impossibility or unreasonableness, undue hardshxp, brief or nonrecurrent
nature, or lack of reasonable expectation.!®®

Benefits

A reemployed person is entitled to seniority and other rights and benefits
determined by seniority as of the date of commencement of service, plus the
additional seniority and rights and benefits that would have been attained if the
person had remained continucusly employed.!®! If a person (or the person’s
dependent) has coverage under an employee health plan, the person may elect
to continue plan coverage while absent to perform service, up to a maximum of
18 months, or until the return to work, whichever is earlier. The covered
person may be required to pay not more than 102 percent of the cost of
continued coverage.!”® Rights under pension plans sre also protected. A
person who is reemployed does not incur a break in service under the plan.
Each period in the uniformed services constitutes service with the employer for
determining the accrual of benefits and the nonforfeitability of benefits under
the plan,!®

W7 38 U.S.C. § 4311(a).
48 33 USC.§4311().
18 38 U.8.C. § 4312(a).
10 38 U.S.C. § 4812(dXD).
181 38 US.C. §4816.

182 38 U.S.C.§4817.

18 38 U.S.C. § 4318,
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Eligible employee means a covered employee performing service in the
uniformed services, who has not been terminated by a dishonorable or bad
conduct discharge; separated under other than honorable conditions; dismissed
by sentence of a general court-martial, by commutation of such sentence, or by
order of the President in time of war; or, dropped from the rolls because of
absence without authority for 3 months or because sentenced to
confinement. ' ‘

Service in the uniformed services means voluntary or involuntary duty
under competent authority, and includes active duty, active duty for training,
full-time National Guard duty, and time absent for examination for fitness for
such duty. The uniformed services are the Armed Forces, National Guard,
Public Health Service, and any other category of persons designated by the
President in time of war or emergency.

Employees in Legislative Branch

Unlike many other employment-related federal laws, veterans reemploy-
ment rights have applied to the legislative branch of the federal government for
many years. Under USERRA, if the employer determines that reemployment in
the legislative branch is impossible or unreasonable, then the person shall be
ensured an offer of employment in an alternative position in a Federal executive
agency.'®® The Office of Personnel Management (OPM) must identify an
equivalent position somewhere in the executive branch of the federal
government. If OPM cannot locate a position which is fully equivalent in terms
of seniority, status, and pay to the old position, then OPM is required to identify
the closest approximation consistent with the person’s qualification and the
circumstances of the case. In addition to the remedies under OPM jurisdiction,
the additional remedies of reinstatement or appointment in the legislative
branch may be offered by the Office of Compliance., Returning veterans are
provided with assistance with respect to their rights and benefits through the
Veterans' Employment and Training Service of the Department of labor, 1%

18 38 U.S.C. § 4304.

168 38 U.S.C. § 4314(b). Before the enactment of USERRA in 1994, 88 U.S.C. §
4303(b) formerly provided that a person who was employed, immediately before entering
the Armed Forces, in the legislative branch "shall be so restored or employed by the
officer who appointed such person to the position...." If it was not possible for the person
to be restored or employed, then the Director of the Office of Personnel Management was
required only to determine whether or not there was a position in the executive branch
for which the person was qualified, and which was vacant or held by a temporary
appointee. The new law strengthens this requirement; now, the person "shall, upon
application to the Director of the Office of Personnel Management, be ensured an offer
of employment in an alternative position in a Federal executive agency on the basis
described in subsection (b)" (emphasis supplied).

186 38U.8.C. §4321.
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Remedy

The remedy for a violation of a veteran’s rights is the same remedy that
would be appropriate under the USERRA. The federal courts have remedial
authority to require the employer to comply with the provisions of the statute,
to pay lost wages or benefits, and to pay an additional equal amount as
liquidated damages if the failure to comply was willful.’” No fees or court
costs may be charged or taxed against any person claiming rights under the
statute.'® The court may use its full equitable powers, including temporary
or permanent injunctions, temporary restraining orders, and contempt orders,
to vindicate fully the rights or benefits of persons under the statute.!® These
remedies are in addition to, not substitutes for, the existing remedies available
to covered employees under USERRA. 180

OCCUPATIONAL SAFETY AND HEALTH ACT OF 1970

Section 215 of the CAA requires each employing office and each covered
employee to comply with the provisions of section 5 of the Occupational Safety
and Health Act of 1970 (OSHA).'! Section 5(a) of OSHA requires every
covered employer to comply with a general duty to furnish each employee with
employment and a place of employment which are free from recognized hazards
that are causing or are likely to cause death or serious physical harm to those
employees, and a specific duty to comply with occupational safety and health
standards promulgated under the law.’®* Section 5(b) requires covered
employees to comply with occupational safety and health standards, and with
all rules, regulations, and orders issued pursuant to OSHA which are applicable
to their actions and conduct.!?

Procedures

Any employing office or covered employee may request the General Counsel
to inspect and investigate places of employment under the jurisdietion of the
employing offices. A citation or notice may be issued by the General Counsel to

167 38 U.S.C. § 4323(c)1).
188 38 US.C. § 4323(c)2(A).
169 38'U.S.C. § 4323(c)(3).
180 Grassley section-by-section analysis, supra note 1, 141 Cong. Rec. at S624.

81 PubL. 91-596, Dec. 29, 1970, 84 Stat. 1590, 29 US.C. §§ 651.78. See "All
About OSHA," OSHA 2056, U.S. Department of Labor, Occupational Safety and Health
Administration, 1992 (Revised). :

162 29 U.S.C. § 654(a).

163 29 U.S.C. § 654(D).
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any employing office that is responsible for correcting a violation of OSHA, or
that has failed to correct a violation within the period permitted for correction.
The citation normally will state a date by which corrective action is to be
completed. The citation is issued only against the employing office that is
responsible for the particular violation, as determined by regulations to be
issued by the Board. A notification may be issued to any employing office that
has failed to correct a violation within the permitted time. The CAA does not
praovide for the issuance of citations to employees. If a violation is not corrected,
the General Counsel may file a complaint against the employing office with the
Office of Compliance. The complaint is then submitted to a hearing officer for
decision, with subsequent review by the Board.'®

Variances

An employing office may apply to the Board for a variance from an
applicable OSHA standard. The Board is to exercise the authorities granted to
the Secretary of Labor under sections 6(bX(6) and 6(d) of OSHA. Under section
6(b)(6), the Secretary may issue a variance if an employer cannot comply with
a standard. A temporary variance can be issued under section 6(b)(6) if an
employer cannot comply with the standard by its effective date. It can be issued
because of unavailability of professional or technical personnel or of materials
and equipment needed to come into compliance, or because necessary construc-
tion or alteration of facilities cannot be completed by the effective date. The
employer must take all available steps to safeguard employees against the
hazard, and must have an effective program for compliance as quickly as
practicable.®® Under section 6(d), a permanent variance from a standard may
be issued if the conditions, practices, means, methods, operations, or processes
used by the employer will provide employment as safe and healthful as that
which would prevail if the employer had complied with the standard.'®

Responsibility for Citations

OSHA violations will be the responsibility of the Architect of the Capitol
{AOC) and of the employing office. A citation or notification may only be issued
to a person that is responsible for correcting a violation as determined under
regulations of the Board of Directors. Situations may arise where the same
workplace is subject to the overlapping control of the Member or Committee
Chair, on one hand, and the Architect of the Capitol, on the other. Under

184 CAA § 216(c). The Grassley section-by-section analysis, supra note 1, 141

Cong. Rec. at 5625, explains: "The decision whether to follow a citation with a complaint
once it is evident that there has not been compliance, or to file a notification before the
filing of the complaint, will normally turn on whether the General Counsel believes that
good faith efforts are being undertaken to comply with the citation, but the time period
for complete remediation of the citation has expired.”

186 99 U.8.C. § 655(b)(6).

166 29 U.8.C. § 655(d).
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OSHA, this is an issue of multi-employer responsibility."®” In Brennan v.
OSHRC,'®® the court held that, where an employer is in control of an area,
and responsible for its maintenance, then to prove a violation it need only be
shown that a hazard has been committed, and that the area of the hazard was
accessible to the employees of the cited employer or those of other employers
engaged in a common undertaking.

Periodic Inspections

‘The CAA requires the General Counsel to conduct periodic inspections of
all facilities of the Congress to report on compliance with OSHA at least once
during each Congress. The General Counsel must report the results, identifying
the rigsponsible employing offices, describing corrective steps, and assessing
risks. :

Initial Period for Study and Corrective Action

The period from enactment of the CAA to December 31, 1996, is available
for the Architect of the Capitol and other employing offices to identify any
OSHA violations, to determine the costs of compliance, and to take any
necessary corrective action to abate any violations. The Office of Compliance
is to assist the AOC and other employing offices by arranging for inspections
and other technical assistance. The General Counsel is to conduct a thorough
inspection prior to July 1996 and report to Congress.!”

Remedy

The remedy for a violation of the duties imposed by OSHA is an order to
correct the violation, including an order appropriate under section 13(a) of
OSHA. Section 13(a) grants federal court jurisdiction to issue orders to restrain
any conditions or practices in any place of employment which could cause death
or immediate serious physical harm. An order may require steps to avoid,
correct, or remove the imminent danger, and prohibit the employment or
presence of any individuals not necessary to mitigate the danger.!”! -

187 See Rothstein, Occupational Safety and Health Law, 9d ed. 1990), chapter 7,
page 197: "Multi-employer liability is one of the most difficult areas of OSHA law: The
citation and notification should probably be issued to the person who has control of the
workplace, or to the person who is responsible for abating the violation, or to both."

168 513 F.2d 1032 (2d Cir, 1975).
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